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Consller3 ateniiten!s o 'be norT3
o! lbe CAO KP reparntg 'be tlronunc'ton
ann exclnintg o! 'ypes o! penallles aiioplei
by !'be lealslalor IroT !be ToTen! o! aiiop-
lTon o! !be Coite. Tbe locns 13 on bayTtg
place coll3lon3 T !be leplslalton o! lbe Kuns-
3an Peneralton 17 par! o! 'be nelertra-
Ilon ani 3cope o! coTpulsory labor. Here 15
Alyen an analysls o! Ibe correlallon o! coT-
punlsory labor willb antTtl3s!rallye penally
T 'belort o' bTinTa works. 1n!be ar'lcle
13 ralseit 'be ~“nes!™on o! !'be cons!lln'tonal-
1ly anii cotpHance wl!b tlernaltonal law
o! curren! nort3 on !'be appHcalton o! an-
TTl3lrallye penally 7 lbelort olbTinTg
LLIOTK3.
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Por Tore !'ban 'en year3 31ce !be aop!ton o! 'be Coiie on Ant”3lralrye
Ollences o! 'be Kuzsz™an Peieralton (beretal'ler CAO KP) !bl3 itocuTen! was re-
pealeinly 3mb]'eclein o Va™ous cbanges !ba! ob]'eclryely reviec!s !be nesne o! lbe
lepnlslalor no! only 'o op!ltlre !'be 3y3leT o! anTlr3lrallye responslbllly, bu!
al3o ane”malely responin !o cbanges T 3oclely, wblcb generale !'be necesslly ol
anTlTt3lrallye anin legal prolec!lon o! new areas o! pubHc relaltons.

Allbe3aTe !1Te, agat3! Ibl3 backgromnia, cerlaln conseryainst LUsnnawsbes
'be lep~3lalo™3 approach !o 'be enniton o! 'be 3y3leT ol atlTt3!ralrye penallle3
lor antlT3!ral”e o!lenses. OVe” !be pas! 10 years, 3! o! ainTlTt3!ralrye putsb-
Ten!3 was cbangein only !bree iTes:

Pin3!, 'be Peiteral baw blo. 45-Pb 'roT1 09.05.2005 T!ronncen 'be putsbren!
T lbelorT olanainTlTs!rallye suspensron o! ac/iYWy. Tbls punisbten!, a3 lollows
IroT par! 1o!arincle 12.3 0! 'lbe CAO KP, “3a leTporary ce3ssalton o! 'be ac!Mie3 o!
persons engagein T enlreprenenrlal ac!lyllles wllbowu! lorT1y a legal en!lly, lepal
en!lLles, 'beit brancbes, represenlalrye oliices, 3lruclural sambinMaston, prouvciion
3lle3, a3 well a3 operanng mnlls, lacll1!les, bullnlngs or slruclures, 1tpleten!ty
3pecllc ac!Mie3 (work3s) , pPOV™3™on o! 3eryrces. Thlz anTM 3lra!™e putsbren!
13 appHein T case o! a!lbrea! !o 1!e or beallb o! people, etergence o! eplinetlc, epl-
rooly, Tleclton (con!attalton) o! nnier *ma™an!“ne 'aalllles by ~“na™an!~ne 'aclLLl-
Wes, occurrence o! a ralllalton acalien! or Tan-Taie LUsasler, Tl ciion 3”aTiican!
natage 'o 'be 3lale or “malMy o! 'be enynonTen! a3 well a3 T Ttany o'ber cases
o! a !'brea! o! 3*grincan! barT. 1n'ac!, n ™3, rs! o! all, no! o! punin”e, bu! o! ai-
TA3lralely-preclus”e nalure. 3peclliein e3sence o! antlT3!ralrye smspenston o!
ac!'M!ly supporl'ei by Ibe lac! 'ba! par! 3 o! ariicle 12.3 o! !lbe CAO KP perTii3 early
lertTalton o! n3 execun'ton.

3econii, 'be Peiteral baw blo. 398-P2 IroT1 28.12.2010 exclwviieit 3ucb an 7" 3-
Irallye penally a3 payable 3elrure o! T3!lrnuten! or anbl'ec! o! antrl3!rallye o!lence.
Tbl3 antlnls!rallye penally Tllally bai narrow appHcalton 7 !'be Coie, anin was
proylien lor only lor cottl!'lng cer!aT ac!3 relallng!o a ytolalton o! Ibe bannHNg
o! weapon3 an atTuTihon. 1nprac'lce, 1! was mnsen eyen rarer, wblcb wa3s as3zoa-
alein Wb a nutber o! nincnlnes ~nMvVolVen T 13 execmn'ton. Tbl3 lac! wa3s nol'ein a3
a reason 'or exclmiitg an anTt”3lral™e penally T !be lorT o! payable 3¢™2u1’e 0!
T3lruTten! orsmb]eclo!antlT3!ral”™e ollence 1 'be explanalory no'e !o !'be bl [3].

Ptally, T !be !blrii, 'be Peiteral baw blo. 65-P2 IroT 08.06.2012 T!ronuncei
an aTtrlslrallye penally T !'be 'ort o! cotpulsory work3s. TbI3 law, 13 Known,
a3 aiop'en T recorii nTe, wblcb ob]'ec'lyely conlin no! lacll'ale !borongb elabo-
rallon o! all 3 proy13lons.



1n !be explanalory no'e 'o !be blll 3ubTiilein by !be responsllle 5'ale *nrta
CottlU ee on Conslinlional ~ep”3lal™on ani 5'ale Builita, v was t1rk:aleit 'bal
CcOTpM130ry WOrk3 were proposen o be appHei lor 'be cotTt1331lon o! antrlslra-
I"e ollenses a3 a"30!!" lort o! putsbten!. Al3o, 1 was noleit 'ba! 'be penally o!
coTpnl3ory Work3 T noTesnc J'urlspruiience bain a broan blsloncal prac!lce.

I' 3 wor!b no!ta 'ba! 'be litea o! iITpo3Th an anTtTlslrallye penally 7 !be
lorT o! coTpulsory work3 was repealenly expresseit by Tany moTtesinc cbolars.
50, lor exatple, V. N. Va3\l'eV 3npgpaeslen eslabHsblng taniialory cottmniy 3ser-
ylce a3 an anTTl3!rallye penally T !be case o! non-payten! o! an antrl3slrallye
nne [6]. A 3™ula™ proposal was also pu! lorwarn by A. V. 2b™coV [7]. T. A. 5Ta-
ATa proposen TlromumcTpg 'o 'be CAO KP an anTlTt3!ralrye penally T 'belorr o!
coTpulsory works lor cer'!aT o!lensez agat3! ttors [11]. A. P. 5lmkanoV also al-
'nbu'en o 'be Teasnres o! anMtrls!lrallye responslblUly coTpnlsory works wbicb
cons3”"3leir o! execuion !ree coTTUT/Y 3eryrce by a person lonnit awlly o! an an-
TAT3"a”e ollense, T bls/ber 3pare nte [12, 74].

Noweyer, 'be 1Tpleten!alton o! !be3e proposals lacen a yery 3erlons ob]'ec-
Ilon. Tbe Taller 13 !'ba! 'be coTpnl3ory Work3 represening, a3 13 eyliien! 'roT 'belr
nates, non-yolunlary labor aclyllles o! alitT13!rallyely punisbeii persons T !belr
cbaracler1s!lcs 'all nner !'be concep! o! lorcei labor.

1naccorinance wib par! 2 o' alMe 37 o! 'be Cons!inlion o! 'be Knss™an Peii-
eralton lorceid labor /3 problbiiein T 'be Kuss™an Perieralton. Al !bl3, accormntpg o
ariicle 4 o! 'be babor Coiie o! 'be KP: lorceii labor - ”~3a perlortance o! Wwork nnier
Ibrea! o! any penally (lorcem Tpac!), Tclmnta:

T orier o Taln'aln labor L3apHne;

a3 a relnbu!lye 3lep lor par!lclpallng T a 3!rlke;

a3 aTteans o! ToblWrrg ann nslng labor !orce !or 'be purpose o! econoTk
neyelopTten!;

a3 a penally 'or bolntpa or expressTn !be poliikal beHe!s conlrary !o !'be e3-
labH3ben poll!lcal, 3oclal or ecOnoTK: 3y3leT;

a3 a nlscntralory teasure on !be gromniis o! race, 3oclal, na'lonal or reH-
Alows 3lalums.

Bul, 'be 3aTe ariticle 4 o! Ibe babor Coie o! Ibe KP conl!at3 a /3! o! cases !ba!
are no! lorcein labor (iMe3prie !be lac! 'ba! 'bey lall wibln !be einiiton o! lorcei
labor). They are:

'be work wbose perlorrance 13 "em™Vein by 'be law on Tl !ary nuly ann
Tnllary serylce or !'be allerna!lye clyi 3erylce T Hemo! 1l;

'be work, per!ortta o! wblcb 13 conil!lonen by Tlronunclion o! etergency
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or Tar!lal law T accorirance wllb 'be procennre eslabHsbei by 'eiteral cons!llu-
I1onal laws;

work perlorren T cases o! etergency, !bal! 13, T Ibe ca3se o! a itl3asler or a
Ibrea! o! LL3asler (ires, Joomns, bunger, ea!b™nakes, T'ense epbleTk3 or ep200!-
K:3) a3 well a3 T olber 3inanions !brealentn 1le or nortal 1Mng conillions o! 'be
wbole populallon or 13 par!;

Ibe work perlorteli puramnan! lo Ibe Mnal conr! VeN#cl nniier supe”ston ol
'be o!inaal 3lale bollle3 responsllle 'or enlorang leg™sla™on T execuinon o! cowur!
yerulcl.

1n lac!, 'bese case3 are als3o !orcenn labor, bu!, ! | Tay 3ay 30, "app”OVen"
lorcei labor. 1Inany case, 1! 13 easy !o no!lce !ba! coTpnl3ory Work3 a3 a reasure o!
antlrtslralrye put3sbTen! iioe3 no! lall unier any o! !be aboVe excepiions. Closes!
lo !'beT !be case o! perlortra work unier 3en'ence o! cour! (Ibl3 excep!ton noes
no! allow 'o recoatre !orcein labor coTpul3ory WoOrk3 a3 a teasure o! cnrral
3anc!ion), bu! a sen'ence, a3 n 3 known, ”3”33ueit only oncntTtal cases (aricle 296
o! 'lbe CntTal Proceiural Cone o! be KP), boweVe® antM 3lral”e putsbrten!s
(tcluvintg put3bTen! T !be lort o! coTpnlsory WOrk) are Tpo3en by pas3ta
resolun'tons (arincle 29.10).

Here 1! 13 neces3ary !o 3ay !ba! Ibl3 clrcutslance wrew al!len'ton o! op-
ponen!s o! !be law T #3 nl3cmsslon 7 !be 5lale dumTa. 50, Ibe iepuly C. Cnii-
KoV represen!tg a parly "Pan Kusz™a" ("5ptaVeinl™Vala Kossr)'a" 1 Kusz™an)
3aln !'ba!, T accormnance wl!b European leglslalton, !orcein labor 13 problblle.
1n response, !be Cbalrtan o! 'be cotTl!lee on cons!lln!lonal lealslallon an
nalton-bwlinTyg, a nepnly 'roT lbe parly "*nnenn Kuss™a" ("EnTa]'a Kossr)'a" 1
KnszMan) V. N. PHAT 3alll, 'ba! accoriitg 'o ar'kle 2 o! 'be Conyen!ton blo. 29 o!
'be 1nlernatonal babor Orgartralton on Porceit or CoTpulsory babor "lbe lerT
"lorceir or cotpulsory labor" 17 !be 3en3e o! !bl3 Conyen'ton Ml no! tclnie
(3ubparagrapb "c ") any work or 3e”ce exaclen !'roT any person a3 a conse-
"mence o! a conylchon T a cour! o! law, proylleii !ba! !be 3ali work or 3erylce
13 cateun ou! uniier 'be 3uperylslon anii con!rol o! a pubHc an!bonly ani !bal
be 3ali per3on 13 no! bireii o or placen a! 'be l3po3al o! pnyale Tinlylinals,
coTpanle3 or as3oclallons. Tbus, !'be correlallon o! !'be3e nort3 Tinlcales !be
con'ortlly wilb law o! Tlronuclion o! acmally cotton T !be worli prac'lce
coTpulsory works" [5].

A3 13 3een, T !bl3 ca3e, Pb3 o! Junspruiience, Honoren bawyer o! Ibe Kussran
Peieralton V. N. PHAT laitein o Wsnnawsb !'be concep!s o! "3en'ence o! a ]'vink'al
an'bon!y" anin "ieaston on !be case o!ananTtT3!ralrye ollense”.



Meanuwblle, 'be 1bO Conyenion "On Porcen or Cotpnlsory babor" (anop!-
e T CeneVa on 06/28/1930 a! Ibe 14!b 3e33ton o! !be Ceneral Conlerence o! Ibe
1b0), a3 well a3 'be babor Coiie o! 'be Knss™an Peieralton, allows 'orcein labor a3 a
cnttal punlsbrten! only lor persons wbo baye cottl!lei acntral o!lense ani
baVe been conyk:leir T connecion winb 'bl3. By !be way !'be Kuss™an Peiteralton
coTT11llein n3el! lo cotply wiib 'bl3 Conyenion a3 a legal 3uccessor o! 'be 55K,
wblcb bai raniiein n T 1956.

Eyen tore 3eyerely HTin3 !be po3slbllly o! iTpo3Tpg 3anc!lon3T !'be'!orT o!
coTpulsory work3s ano'ber tlernaltonal legal t3!'rnten! !ba! 13 Tannalory !or ob-
seryance T !be Kuzz™an Peiteralton - !be Conyeniion 'or 'be Prolec!ton o! Hutan
LLab!3 anii Puninnaten'al PreenoT3 o! 1950. AccorinTpg 'o ariicle 4 o! Ibe Conyen-
I1Ton wWH1 no! be a lorcen labor, orne no! 31tply appolnlein by a cour!, bu! 'be labor
'ba! ba3 !0 be carrlen ou! by a person T prlson or person on conillional nlscbarge
'roT 3ucb cusloity. 1n'bl3 3en3e coTpmnl3ory wWork3 canno! be nsei eyen a3 a 3epa-
ralecntrtal penally.

InV"ew o! 'be aboVe, we canno! belp bu! suppor! 'be option I. V. Max*1oV/
wbo nab!ly poln!s on! 'ba! T !be en!lre n!llUly, T Ibe prac!lcal 3ense, o! cotpul-
30ry works, !'beit tlronnclion "bas no legllltale tacro reason (a! Tlernaltonal
ann conslmnhionally-legal ~el13)" [9, 239], Iba!, boweVen, 1Ll no! p~eVen! Kuss™an
Viepuites Tlrolince N1 Ibe CAO KP. Incon3™slency ol anai TT3a”e penally T
'be 'orT o! cotpnlsory works !o Ibe Cons!nhion o! Ibe Kuzz™an Peneralton anm
as3nTen by Ibe Knsz™an Peiteralton Tlernaltonal legal obHpaltons was al3o novicei
T !bei concluslon by TeTtbers-par!lclpan!s o! lbe Morktg Croup on ayW Hber-
Mes anii clren pariiapalion o! Ibe Kussan Peiieralion Presblen!'s Councii on !be
neVelopten! o! cM1 30aely ann butan ngb!s, bu! witbon! a iielaiiein psnncanon
o! 'bl3 'be3”3 [16].

Tbns, 'be curren! eniiton o! Ibe CAO KP, lakTpa T1!0o accoun! !be Tlerprela-
'ton o! lorcen labor aryen T ariicle 4 o! !be babor Coiie o! 'be KP 73T #itec! con'ra-
niolton o par! 2 o! ariicle 37 o! 'be Cons!inlion o! Ibe Knss™an Peieralton. Anii n 75
Tpo33LU 1e o correc! !bl3 sinanon by atennta !be babor Coie o! Ibe KP, because,
a3 3lalern aboye, !'bese proylslons o! !be labor lealslallon !'nlly conslslen! winb as-
3nTen by Ibe Kuzz™an Peneralton Tlernaltonal legal obHpaions.

Apat3! Ibl3 backgrovni canno! belp bu! 3urpnses !'ba! Ibl3 lac!, T pnn-
clple, bas no! been 3een nunng 'be legal reylew o! 'be iral!! baw by begal ANTT-
13lralton o! !'be 5'ale 3uTa, wblcb 'wlce gaye 1! a po3lllye oplnlon wiibown! any
coTtten!s [1, 2].

Howeyer, eyery!blng 'all3 T!o place, ! lake a3 a ba3ls !be worns o! 5lale

leolgloion  developamenty

Admmyunoylre joevomes i +€ Q0 $ame $pues



lealglovion  dewelopomen,

Admmynoy e joemomee M +€ Q0 $aTe ‘$gues

"nta epnly IroT Ibe parly "Pain Knuss™a" A. V. Kuiienko, wbo, nunng 'be LLscns-
3ton o! !be blll expHclly 3!aleit !ba! cotpnlsory work3 - "it 3, o! conrse, a cer'ar
Klnin o! butinlallon lor an TnTiinal, bu! we clearly nninerslani !ba! consliiennp,
coTpulsory work3 a3 aputsbten! we a1 'o butllale 'be Tan - !o g”e bl T a
broot" [5]. Aclmally, !be 3aTe wa3 3abl by one o! !be an'bors o! Ibe b1, Ibe nepn'y
o! lbe laclion '*ninen Knsz"a" A. C. 5L ]akT, wbo poTtlenn on! T bl3 3peecb: "Mby
on ear'b, 'ell Te please, people wbo ytolalen 'be lealslalton on rallles, wbo only
wan!3 !o be nelaten by poHce o!incer3 T !ron! o! TY cateras, Tn3! becote 1 !be
eye3 0! lbe Tlernaltonal orgatraiions a prlsoner o! consclence? Millbe Tnucb Tore
ave”nale 'o glye 'beT broots ani le! blw o anin clean up aller 'bet3elyes wbal
wa3s le!! aller LW3mrbance nnng ta33 eVen!s" [4].

Owniie "nalural”, 'ba! T presence o! 3pecllen goalszo! t'rovinc!ion !o 'be CAO
KP coTpul3sory works, 'bei suppor'ers nlll no! pay pariticular allen'ton !o Ibe W3-
LWcalton o! 'be legllitacy o! !blzav T3 a”e penally.

Here 1! 13 nece3sary !o clarlly Iba! !be an!bor o! !bl3 ar!lcle 13 no! an opponen!
o! 'be Tlronuc!ton !o 'be Kusslan atlnlslrallye leaglslallon sucb putsbTen! a3
coTpulsory work3. Me !nlly aaree wllb !be lac! Iba! T !'be curren! econotlc reaH-
Mes cotpulsory works (o! course, wiib proper orgatraiion) can bnng subslaniial
benen!s !o 'be orgatraions T wblcb !'bey are catenn own!, anii lor 3o0aely a3 a
wbole. Howeyer, !belr T'rovinc!ion sbonlii be inone 1 3ucb a way !'ba! nort3s o! !be
Kwnsszlan Cons!l!u!lon wownli no! been ylolalei.

1n!'bl3 reparia, we 3ee necessary !o ateni ariicle 3.13 o! 'be CAO KP (a3 uell
az conesponinTp ariicles o! 'be 5peaal par! o! 'lbe CAO KP) !brongb 3'a!ta !beret
Iba! an anTTl3!rallye penally T 'bel!ort o! cotpnlsory work3Tay be ITpo3en a3
an aHetaHyB boaATTblrablye/Te only Wbk bke consenb o/ bke per3on bronakb boa/1TT-
{3bTabTe TesponslULLy. In'bl3 ca3e, wben bnnata 'o ainTrlslrallye responslblUly T
case3 whbere !be 3anc!ton o! a 3peclUc ariicle o! 'be CAO KP wLl Tcluiie 'be possrbii-
lbyo! rTpo3Ta coTpulsory works, !be person !ba! bas been bronab! o responsLL-
ny wWH1 baye o! real cbolce: 'o be 3ub]eclein o penallles T !be !orTt o! cotpmnlsory
lWork3 or pay an antlr3lralrye mnne. O! conrse, T !bl3 case, 'be 3eVe™ly o! Ibese
punlsbTen!3 Tn 3! be cotparable. Taklng T!o accoun! low TcoTe atonpg Tapr-
ny o! 'be populalon o! Ibe Knsz™an Peiteralton, T our option, !bere wll be Tany
wllTa 'o o 30aally mselnl labor T3!leann o! payta large vines. 1n'roinc!ion o! an
aviernanye putsbTten! T !be !'ort o! cotpmnlsory work3 woulin Tarkenly reivce
Ibe 3eVe’™y o! !be problet o! Tpo3T1a anii 3mb3e™uen! exaclton o! anTtlTt3lra-
I"e nne3 !rot unetployeit persons. In!bl3 !ort coTpnlsory work3 conli be nsen
wblely T 'be CAO KP, no! beta Htinen by 'be aboVe !wo ariicles.



CMngp reason !be po33lblUly o! Tlroiunctn coTpnlsory Work3 a3 a put3b-
Ten! appHen only wl'b !be consen! o! 'be person betp calleii o accomn!, 1! 13 po3-
slile o reler lo !be expenernice o! o!ber conn!nes. InTto3! conn'!nes o! !be worli, 'o
expenence o! wblcb T relalton !o 'be presence o! put3sbTten! T !belorTt o! coT-
prnl3ory Wworka ciiet Tany smpporlers o! lbe aitopleit law, cotTnnlly 3erylce, eyen
appHei a3 acnttal putsbTten!, are no! lorce anin cotpmulsory. I! 3 expressei
T !be lac! !bal 'be cour! Tay Itpo3se 3ucb punlsbten! only wi!b !be prior consen!
o! Ibe neleniian!. Tbl3 rnle 13 lyplcal 'or alto3! all coun!rles wbere coTTUNNY
seryrce /3 appHen [14, 113], tcluinntg non-tetbers o! !be European Conyen'ton
on Hutan Wab!3 [13, 1044], anin "3 n3nally ensbnneii T !'be law (3ee, lor exaTtple,
ariicle 49 ann 83 o! 'be Cnw™nal Coine o! 5parT, ariticle 131-8 o! !be Cnw”nal Cone
o! Prance). I! Tu3! be nolein 'ba! !be 5'alnle o! 'be Knss3™an ETpHe penallle3 T -
po3en by Jusiices o! Ibe peace T 1864 prOVNAYIg lor Ibl3 pnT3bTen! a3 an allerna-
Ine lo a Ve, al3o p"OV/ieli lor, !bal Ii was appHeli lo conyk:leii "only T !be case
o! IbeH own *e™nes!" (Ibe only excep'tons were !'be represenlalryes o! Ibe peasan!
anm coTToner classes) [8].

Bu'apart !bl3 “3appHcable only wib respec! o cnw™nal pnt3bTten!s - 30Te
exper!3 3ay !'ba! 3ucb consen! 73 largely a wclion, 3Tce a conyk:! T 3ucb cases, T
lac!, baye a cbolce: aaree !o par!lclpale T coTpulsory work3 or be 3ub]'ec! o 'be
penally o! nepnyalton o! Hberly. A3 rigb!ly polnlen on! I. A. Klepl!sky, "1l can
bariily be consblerein a3 "consen!" !be ielenian!'s cbok:e belween allernalely
olleren 'o bl T put3sbTen! T !be lort o! Tpn3onTen! anin '“*olunlary” wWork3
lor !be beneit! o! 30aely. Beblni lortal Volun!la™ness blies a real coercton” [8].
Prencb parHarten!anans, T !urn, expressei reazonable onb!3s aboun! 3ucb a neep
penelralton o! "pac'tonal beatntas» (con'rac'maHszalton) T cntTtal law !'ba! !'be
ITposllon o! punlsbrten! ~e™m™e3 lbe bartotraon o! !be 3lale wil wib !'be wH1L
o! a nelennan!, wbo blT3el! cbooses a 3en'ence [15, 669].

Howeyer, Enropean leglslalton anin Jurlinlcal prac!lce Mo no! known o!ber
way3 !'o coTply wllb !be problblllon3 o! 'be Conyen!lon ann 31tullaneonsly mse
coTTmnny 3eryrce, wblcb 3 an e!lec!™e allernal”~e !o cusloiny [8].

1naiinl!lon, !! 'be cbolce belween coTpul3ory work3 ani itpnsonTen! real-
lyT 103! ca3es3 looks!ortal, !ben, an allernallye T !'be !orTt ol coTpmnlsory Lworks
annamTT3Nae ne”3tore balancei (agat, ! !'bere are ane”nale conelalton o!
lert3 o! coTpulsory work3 ann 32e ol antM 3lral”e nes).

A! Ibl3 'be presence o! consen! o! a person bronab! o anTtTl3!rallye re-
3pon3lblU'y 'o rrposllon a3enlence o! cotpmnl3ory work wil belp !o ayolit Tany
o! 'be exce3s3e3 !ba! Tay well anse 17 !'be appHcalton o! !be consllerei nort3 T
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be presen! lorT. Por exatple, pnaTa by !'be conlen! o! arlk:le 3.13 anin 32.13 o!
'lbe CAO KP, proponen!3 o! cotpul3ory work3 proceerient 'roT !be lac! 'ba! !be
coTpulsory work3 Tn3! be worken on! by anmtrlslrallyely punlsbein persons,
bo!b a! !be weekenin (no Tore !'ban lonr bours per inay), ani nunng !'be week
- aller 'be enit o! work, 3e”~ce or 3lmny ('wo bowurs), a! all - a! lea3! 12 bours a
week. Howeyer, 'be Coue 1oe3 no! allow !o 'ake nlly T!o accoun! !be yanous
cballenarg e siimnaltons. Por exatple, a person witb respec! o! wboT ba3s been
asz3laneir an antlnls'rallye penally T !be 'orTt o! coTpmlsory WoOrks, can coT-
bTe work wib 3'vity anii aller a nllworkTtyg ay con!tue bl3 3lnllles up 'o 9-10
p.7. O!cowurse, 1! 13 aclnally posslble !o bring bl T 'o coTpulsory works, ani aller
a! 'bl3 iTe, boweVe®, nrs!, no! all orgatraiions, wbere 73 possllle o perlorT
coTpulsory works, wll operale a! !bl3 MTe (anii no! all work can be cateli ou!
al 'bl3 nTe), 3econin, T accoriiance wiib Par! 1 o! ar'k:le 35 o! !be Peiteral balu
"On Execuiton Proceentps” execulrye ac'tons are exeraseu anii enlorceit execu-
Ilon Teasnre3s are appHen on weekiays 'rot 6a.7. !0 22 p.1. 51tllar probleTts
an3e wllb people worklng, T aniil!lon 'o !be Taln work, al3o a! Tner or ouler
3econinary J'ob anit o!len nT3b !'ben worktg ay 1 laler ite (anin, o!len, 'bey
al30 LWOTK Or LUeeKenis).

1n!'bl3 ca3e, a3 13 lyplcal, !be problbl!lon on !be rTposllon o! put3bTten! T
'be 'lort o! coTpulsory work3 T respec! o! Ibe tAnary personnel, clLiren3 callei
lor TOQnary 'ralnlng, a3 well a3 baylng 3peclal rank3 etployees o! Ibe Tlernal al-
laH3 bollle3, bollle3 ani T3!Mu!ton3 o! 'be cnw”™nal execu!rye 3ysleT, !be 5'ale PHe
3eryrce, Bollles 'or conlrol Ove" Ibe !ralitc 0! narcoics anii psaycbol!ropk: snb3slances
ann cnslots an!borlles (par! 3 o! ariicle 3.13 o! 'be CAO KP) ba3 been explaten
by !'be neVelope”™s by !beH eTployTten! ani 3pecllc o! Job [5]. ETployTen! ani
labor 3peclUciy o! o!ber clUrens, respec!ryely, 3 no! laken T1!o accoun! a! all By
'be way, !'bl3 nutber o! o'ber Tlyliinals Tay well tcluite also pyubHc cT1l ani
TuTclpal 3eryan!3, Tany o! wboT al3o work T coninl!lon3 o! a non-nortaHrewu
o'Maal (workTgh) ay, work a! seconmary Job, coTbTe work anu 3lniny, elc.

| Tn3! 3ay !bal a nutber o! o'ber p*OV*3™ons o! Ibe CAO KP relaltg !o coT-
pnlsory works, beslies !be alreaity Ten!lonei, ralses ~unes!*ons.

Por exatple, T accorinarice wib !be 3aTe par! 20! ariticle 3.13 0! Ibe CAO KP,
T annllon !o lawen'orceten! olitaals anit TAnary personnel, cOTpnl3ory Work3
are no! appHeit 'o pregnan! woten, woTten wllb cblliren nnier !bree years oli,
n13ablen persons o! groups | ani Il. Tbe ~neson ttenxaMy arlses: wby only lor
woTten wllb cblliren nnier 'be age o! Ibree? Ani 1! 1! coTe3s !o a 3lngle lalber? I!
Inrn3 on! 'ba! be can be brongb! 'o cotpulsory works aller 'be enit o! a nll nay
56



regariiless o! Ibe lac! wbe!ber be bas 'be oppor'vnlly o T3!ruc! 3oTeone !o plck
np bl3 cblliiren 'roT1 pre-3cbool eincallonal t3!1l!nlions, 'o 31! wilb 'bet 17 !be
eyentg a! bote, elc. 1113 lalr 'o 3ay !ba! 'be 133me 0! !bl3 lype o! l3critlnallon T
respec! o! olber antM3lra!”~e putsbten! - antlrslral”e ielenlton alreaity ba3s
been "a"3ein belore !be Consliin'tonal Cour! o! 'be Kuss™an Peiteralton, wbo3se po3b
'ton (wblcb 'onnit 1 cone3poniitg 'o 'be Cons!in'ion o! 'be Kuss™an Peieralton)
Tay only camse rtrense surprise.

On !'be o'ber bani1, 30Te o! !be proylstons o! !be Coite concerntg rrposllon
anmn execniion o! 'be penally T 'be !ort o! coTpmnlsory work3 100K |'v3! nncoormo
nalen. Por exatple, par! 70! allMe 32.13 o! Ibe CAO KP 73 ne3”anen o resolye !'be
3llvallon relalen 'o cbanges 1 Hle 3llmallon o! !be person agalns! wbo baye been
ITpo3en coTpmnlsory work3. Accoriitpg 'o 1!, Ibe person, wbo ba3s been az3lanen an
anmtTx3™anmye penally T 'be!lorT o! cotpnlsory works, bas !be ngb! 'o apply !o
'be conr! lor release 'roT nrlber 3eryTg taninalory work3 1! be/sbe 13 recoatrem
TyaHu o! Croup lor I, pregnan! or a 3erlonsly MM!ba! Tlerleres serytg o! cotpnl-
3ory work. Mben 3a!l3lac!lon o! !'be pe!lllon, !be ]'viige 3ball 133ue an oruer o 3lop
execuion o! 'be neaston onantM3lral~e putsbrten! v !belorT o! cotpulsory
LLIOTK3.

HoweVe”, par! 2 o! ariticle 3.13 o! 'be CAO KP, wblcb we baVe alreaity Ten-
Ilonei aboye, proyliies a winer range o! Tilylimals wbo Tay no! be ITpo3eit 3ucb
penally. Tbe “me3!™on arlses: wba! !o 1o 1! 'be person, wbo 13 3en'encei 'o cotpunl-
30ry works, conscrnp'enn 1!o TlMiary 3erylce? Or lor t11llary Iralnlng? He canno!
conunnue 'o 3erye blz3 put3bTten! 1 !be !orTt o! coTpnlsory works, boweyer, re-
leasze!roT lurlber3erytn cotpulsory works (or !be 3u3penston o! 3eryta cotpul-
3o0ry work3) T !bl3 case 3 no! prOVMen. 1! lnrns oun! !ba! 3ucb a clUren, wily-nLlly,
wlll agat becoTte an o!leniner. Meanuwblle, on !be ba3"3 o! par! 12 o! alMe 32.13
ann par! 4 ol alfMe 12.25 o! 'be CAO KP, lbe put3bTen! lor eVain™ng cotpnlsory
work3 ”3an antM3slral”e vine 7 'be atonn! o! IroT one buniiren n!ly 'bonsann
lo bree bunirein 'bonsanin rublesorav tT3”a” e arres! lor np lo !lleen nays.

Anii - on !be con'rary - a person 3!rnck wib a 3enoun3s LLUness3 !ba! Tlerleres
3eryta o! cotpulsory work3 ba3 !'be nab! o apply lor exetplion !roT !urlber
3erytpg o! cotpulsory works. Howeyer, 1! 13 “n’le posslble !o ITpo3e a person,
Wwbo alreaily ba3 a 3enomn3s LLUness, punlsbten! T !be !orT o! coTpnlsory works, a3
par! 2 o! aritcle 3.13 o! Ibe CAO KP inoe3 no! problbii 1.

Al30 Ibe yery conlen! o! sucb concep! a3 "a 3enons LWne33 !ba! inlerleres
perlorTTp o! cotpnlsory works" 1ook3 unclear. Mbal! LL3ease3 3bonlii be con-
3liereir 3erlons? Mbo 3boulin inelertlne !belr seyerlly? Il can be a33nten 'ba! 1
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'be 'nlnre 'be N3! o! inlseases !ba! Tlerlere 3eryTpn o! cotpulsory works wHL be
nennein by-law. HoweVe”, a person callen !o accoun!, can ge! 30k al3o wib no!
beayy, T princlple, nlseases !ba!, boweyer, “em™e cotpHance wl!b ben res! ani
are bainly cotbTei wib work assoaalein wnb 3™grican! pbystal ac!Mly (7-
nnenra, 5AK5, broncblls, elc.). "Hkely !'bey wlll appear T 3ucb a H3l. HoweVe”?/
'be bnngTa o! a 31ck person wiib leyer anin olber e nnpleasan!3ytpl!oT3 o
coTpulsory works 3eet3s, !o 3ay !be leas!, Tcon3lslen! willb !'be princlples o! bu-
TaT3T. Perbap3 1 !ba! case sbonlii be p*OV™ieit lor Ibe 3nspenston o! 'be execu-
lon o! 'be penally T 'be !lorTt o! coTpnlsory Wworks.

Oyerall, 1! appear3 !'ba! 'be T3!iin'ton o! cotpmnlsory work3, T !'be lort T
whblcb i wa3s t!roucen 'o 'be CAO KP by !'be Peiieral baw blo. 65-Pb !'roT [une
08, 2012 "On AteninTen!s !o !be Coie on A TtT3”a”e Ollences o! Ibe Knsstan
Peieralton anin !be Peiteral baw "On Meeiing3, Kallle3, ~eTon3s!™al~on3, Proces-
3t0n3 anii Prokenng" 10ok3 Vety raw anii nnimerinone, wblcb ~3no! surpnsrtg, Aryen
'be connl!lon3 T wblcb !be law wa3s belng rrallen anin ainop'ei.

Knsslan Preslien! Vian™uw™ PulT, baylng 3lgnei 'be consliterein law, a! 'be
3aTe liTe nolein Iba!l T Ibe lnlure 73 possLiile o aii]'ms! N [10]. Me bel”eVe Iba! wiib
regarn 'o 'be taller, i 13 abzolunlely necessary. Clyen !be blab iearee o! poHnara-
l'ton o! !be wbole law con3leren T !bl3 arlicle, 1! can be a33uTen wllb a blab earee
o! probablly Iba!l T !be near n'ure !be 133me o! /s cotpHance wl!b !be Conslin-
l'ton o! 'be Kunss™an Peieralton wll be bronab! belore !be Cons!iiunlional Cour! o!
'be Kunss™an Peneralton. Anin eVen! !'be Consliinltonal Cour! nnins a way !o recog-
Tre !bese nort3 no! ~ncons”slen! winb !be Conslitnlion o! 'be Knss™an Perieralton
or 'o ayoli Taklnpg a neaston, T !'ron! o! Ibe appHcan!3 wlll be open a iniec! roun'e
lo Ibe Enropean Cour! ol Hutan Kigb!s, wblcb 13 nnHkely !o recoaTre pertlsslble
nnec! V~ola”on by Knss™a o! ariicle 4 o! 'be Conyen'ton !or 'be Proleclton o! Hutan
LLab!3 anii Punitaten!al PreeitoT3. Conse”nen!ly, Knss™a wlll be lorcent once agat
lo pay large 3 T3 T coTpensallon lo 'be ylc!lT3 o! appHcalton !o !'beT o! !be law
nort3 !ba! are con'rary !o |be Conyen!lon !or !be Prolec!lon o! Hutan Klgb!3s ani
Puninatenl!al PreenoT3. Mbe!ber 11 "3 necessary !o bnng !o 'bl3 - a3 !'bey 3ay, "3 a
rbeloncal *wnes!*on.

Allo! Ibl3, T our ylew, "e™ne3 Ibe aitop!lon o! operaltonal 30lm!lon3 on IT -
proytpg 'be aiitlnlslrallye lealslallon on cOTPM130ry LWOrK3.
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