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"KIOXCAb CObISEOLUBICES OP KEPLLUAb TO PEKPOKM
AP/ bl C TKEATY

Musba™n Ka/ael Tbe aullor proyes !be necessity o! leaal
PalN'eyrcH, re§mlalton o! !be laHwure o! a parly !'o execule
Asslslanl o/ bl ~OepaHTenl !'be {ransac!ton on a pubHc !realy. Here are
0/CLLI1 balu anii Proceiiure o/  con3sliteren !be 133ue3 o! !be 30aelal yalue o!
bl 8ocbl 1nsllule (brancbl) Par!lcular lypes o! pubHc {reaiies anii Taii-
T33"bMNy o! LeH non-'nlinllten! by an ob-
H8alei parly.
Keyworns: pubHc !realy, nlinllten! o!
a pubHc !realy, ntlaleral relnsal o per!orT a
pubHc conl!racl

o/ 8E1 Kussran blTyersihy o/
Peoples' Tnenisblp.

The legal re~1e nllllTten! o! a lrealy s a Taller o! iebale !or a !beory o!
cM1 laul Tbe e33ence o! Lle LL3cm33ion 73 Iba! Ibe InlllllTen! o! a conlrac! can be
conalitereinr a3 oppo3sitely nlrecleii ntlaleral meal, or unier M 3bonlii be nniterslooi
lepal aciion by paries o! !be con'racl

1n 'be notesnc ayll Lleralllre Llle probleT o! !be legal nalure o! con'racl
mll1iTen! ~3 3lmlllen T !'bree Ta T WHecions. PH3!, 'be nliillten! /3 nnierslooi
a3 a legal aclron [4, 177]. I' ”3 oppo3eir by Lle VVew Iba! consbler3 'ulllllTen! a3
8eVenal Tnlnally mmHe e Iransaclions [7, 23-24]. Kepresen!alryes o! 'be LLIHiA, 'be
To3! Imniaten'!al Heckon, crlllare !'be yery 3n”ec! o! LL3cn33ton, ann reler N'o
p3enino-probleTs [5, 97-106].

Tbe "me3lton o! relertTT8 !be legal nalure o! 'be nlldllten! a cMl-law
realy, T our opTton, "3 no! We lor cM1 3aence. Me beHeVe !ba! Ibe InlLIMTen!
o! a con!rac{ consls!3 o! Tn'nally wnlreclen ntlaleral ineals. Tberelore, a proper
nninerslanntg o!lblzlac! belpslonelertre lbetoTen! o! WLUMTen! o!acon!rac!,
acceplance o! perlorteinn one anii 1layt8§ clalt3 abou! 'be nalure o! perlortance.
Below we LLns'rale !be concluston !ba! 'be perlortance o! a con!rac! ”3a 3ub]'ec! lo
'be rnle3 on !ransac'tons, ani we poT! on! Ibe Tporlance o! 3ucb a “naHmnca'ton
o! obH8alton 'nlinllten!.
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Ab3zence T !be CM1 Colite o! 'be KP o! poV*3™on3 on wblcb o! 'be pariies ira!
mLLI13 13 obHAaiion, anii 'beH non-tanwalory regmlalton generales a 10! o! LL3pu'es
conslitereir by cowur! T3lances. be8lslanye recognllon o! wlylston !ransac!ton5
lo real ani consensmal one3 wwoulin belp !'o resolye !be 3HuaHon. Howeyer, 'bl3
claszsllcalton "3 only TpHewn bu! lortally no! ensbnneit T !'be CM1 Coite o! !'be
KP. Therelore, !'be parly, wblcb ba3z Tpleten!ein 'be acion3 pMoV/ e lor by !be
lex! or e33ence 0! a'realy, generales, 'bus, 'be obHpaiion !o per!orTt comnler-ac'tons
by Ibe counnlerparly.

Conze™uen!ly, 'be comnlerpar'y !ba! ba3s mliilleir n3 par! o! a conl!rac!, !bus,
1tpleTten!sawnTtlaleral iieal. O!'ber counlerparly, bay g appHeii!o ntlaleral acHon
on execuion o! 'be con'rac! !be eValmnaon calegory o! "proper", lake3 execulein
anin, T Blurn, carrles on! an tberen! ntlaleral eal, by pa33Tta coniliteravon !o
be comnnlerparly.

Tbe 3lnity o! procenure lor Inlinllten! o! apmbHc!realy, we plan!lotpleTen!
T Ibe conlex! o! Iran3acltonal nalure o! 'nlnllten!. Tbe Ta T properly o! Ibl3
ninliten! we, aller V. K. Tolsloy, 3ee T !ree expresston o! willl !o carry on! !be
acllons, wblcb proylitei 'or by !be 3ubl'ec! Tal!ler o! a con'rac!.

in a pubHc !realy wniner 'nlinllten! 3 unier3loon 'be 3ale o! poois,
perlortance o! wWork3 or renenng, 3erylces !ba! are “e™mn™ein o be 1TpleTen'en
by a coTtTterclal orgatraon wiib respec! !o eacb person wbo appHes !o 1.
Conse™uen!ly, a3 ba3 been nolein aboVe, !be 'nlinllten! o! a pubHc !realy "3 no!
basei on !ree wlll, bn! on !be in!les prescribei by laul Tbus, T our ylewl, 'be Taln
problet encounlerent T !be 3'miny o! lbe lealnres o! nlinllrten! o! pubHc Ireaines
a3 o"8an~2al“onally-p~ee”n3™e aareeten!s, bu! no! a3 proper!les o! busress
con'rac!s lor 3ale o! gooiis, per!orTTa LWOrkK3 or renennyg 3erylces, 13 a problet
o! re]eclton !o per'!orTt ani 'be po3slLHity o! 'orcta 'or 'nlinllten! poV/ e o
'be creinllor by lau.

A3lablyretark3s 5. V. 5arbasb, legal nalvre o! lallure!o per!ort an obHgavon
3 no! enongb Tyesnpalen 17 !'be Kusztan 3aence o! cM1 law [6, 37]. Junink:al
properiies o! relnsal lo per!ort a pubHc !realy are no! an excepinon.

Kelnsal 'o nlill a! 13 core 73 al3o a !ransac!ton, a3 i appear3 T !'be !orT o!
expresston o! willo! an appropnale person, T !'bl3case lbecoTTeraal orgatranon
ba! ba3 annowunceit an o!ler o! a pubHc !realy. Kelnsal 13 baseinn on !be uHl o! a
per3on 3eekTh !o acbleye !brongb 3ucb relec!ton cerlaln goals. Conse”nen!ly, a3
rnowces 5. V. 5arbasb, per3on's ac!ton3 o! re'msal !o mlinll obHpainon3 ou!wariily
Tanne3! T acer!aTt expresston o! willl, wblcb Tay !'ake a negalrye or posurye 'orT,
mepennTa on !be nalure o! an obHpaalton [6, 38].



Kelnszal 'o nlitll a con'rac! can be conablereir a3 a Teas3ure o! opera'tonal
Itpac!. 50, 'be neyeloper o! !be !beory o! operaltonal irpac! Tteasures, V. P.
Cnbanoy beHeyei, !ba! "re]'ec!lon o! a!realy 13 an operaltonal Teasure o! generality
alten a! 'be nll ce3szallon o! relaltons o! an an!bonzei person winb a nelanlinng
counlerparly” [2, 152-153].

HoweVe”, 'be 3aenin3! 3pecllent 'ba! 3lalnlory caszes o! ntlaleral releclton o!'a
Irealy are no! neces3arHy Teasnre3s o! operallonal itpac!. Ke]'ec!lon o! alrealy Tay
be relerreit o operallonal iItpac! Teasures only T case3 wwhbere 1 13 appHeii by an
an'!bonzen per3on T re3ponse !o a breacb o! an obHAaaiion by 'be o!ber parly.

1n !bose case3 wbere !be law allour !'be re]'eclton o! conlrac! "a! any nte",
ba! 13 Tiepenien! o! a breacb o! a con'rac! by 'be olber parly, a3 uell a3 T o'ber
ca3e3 no! relalein o !'be breacb o! an obHgaon by !'be neblor, lor exatple ne lo
1tpo33lblU!y o! perlortance, repuiilallon o! con'rac! 3bonlin be consliiereit only a3
away o! mnllaleral'erttaron o! an obHpanon, bu! no! a3 ateasure o! operavional
Tpac! [2, 152-153].

Sllerennanon o! !be ca3e3 o! repulllaion o! con'rac! 'roT a prac!lcal poT!
o! ylew 13 Itpor!an!, becamse 1! Ibe re]'ec!lon 13 T !be !ort o! opera!lonal itpac!
Tea3ure, !ben !be per3on, !o wboT 1 wa3 appHeii, 13 obHaein 'o coTpen3sale !be
natage camsen by n3 lamll. MinHaleral relmsal o! con'rac!, T !be ab3sence o! a
Volal™on, Tay be !be ba3"3 lor exaciion o! naTtages !'roT !be creniior, wbo re]'eclein
be conlrac!.

1n accoritance wiib !'be aboye crllerla, !be !allure !o per!orT a pubHc Irealy
3bonlii be 3een exac!ly a3 a utlaleral relnsal, bu! no! a3 a Teasnre o! operaltonal
Itpac!. TbI3 13 nlrec!ly relalenn 'o 'be pubHc nalure o! a !realy. PubHclly o! a
conlrac! Tean3 no! only opennes3, general ayallablllly, bu! al3o 3oclal eTtann
ani Tpor'ance o! !'be !raiein foons, per!orten Work3s, 3e”*ce3 p~oVvV~™ien [3, 132-
133].

In!bl3 regaria, 'be lanre o nlinll a pubHc !realy, T 'bo3se Ireaiies, !be 3mb]'ec!
o! wblcb are goois, work3 or 3erylce3 o! blab 3oclal yalue, 13 no! pertllei ann
3ball resnl! T re3ponsLUNIty,  Ibere are no p~oVen grouni3 lor exetpwung 'roT
. Por exatple, T ca3se o! rennenng 3eryrce3 o! Teik:al nalvre 'or calegones o!
people wbo baye pnyWege3 T !'bl3 3erylce 3eclor, !be re]'ecllon o! a con'rac! 3bonli
be recoatren TtanTtlsslble.

1n our Ve, we 3bonlii an]'vis! paragrapb 2 o! ariicle 782 o! lbe CM1 Coiie 0!
'be KP anit HTI1 'be nab! o! relmsal IroT !'be 'nlnllten! o! 3eryrce3. Tbe agromnis
lor relnsal lo cotply wil!b a conlrac!, T owur oplnlon, can only be a !orce Ta]'eure,
be presence o! wblcb 13 Tn 3! be proyen by 'be perlorter. Anii !be counr! Tu3! bear
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respon3lbllly o eyalumale 'be nalure o! lorce 1a]'enre ani 'be reallly o! 1Tpo33lblLlly
lo nlinll obHpatons [1].

O'ber arcmut3slances !ba! preyen! nlinllten! o! a !realy on p"OV3"on 0!
3erylces !or alee Tay no! be consliteren a3 gromniis lor relnsal 'o cotply willb !be
con'rac!; T 'be case wben a per!orter relers !o !'beT be 3bonlii be neteii !be nab!
lo engage 7 !'bl3 kKlnn o! acityity !or a perlown nelertlnei by !be cour!.
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