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The author provides a critical analy
sis of some of the provisions of the draft 
Code of administrative court procedure of 
the Russian Federation that has been intro
duced to the State Duma by the RF Presi
dent. There is noted a lack of normative 
regulation of the procedure for considera
tion of civil lawsuits, the rules of collec
tion, research and evaluation of evidence 
in support of civil lawsuits, the allocation 
of the burden of proof, measures to ensure 
a civil lawsuit, the possibility of appeal
ing against decisions on a civil lawsuit, the 
procedures for the issue of a writ of execu
tion in the draft Code. The attention is paid 
to the institute of representation in admin
istrative court procedure.
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Administrative court procedure in the Russian Federation is carried out by 
the courts of general jurisdiction and arbitration courts. Administrative-procedural 
norms are contained in the Code of Civil Procedure of the RF, Arbitration Proce
dural Code of the RF and Code on Administrative Offences of the RF (hereinafter
-  CAO RF). The science of administrative law and judicial practice have repeatedly 
pointed to the contradictions of administrative-procedural norms in these codes 
and to complexities emerging during their application, what does not always en
sure the rule of law in protecting the rights and freedoms of citizens and organiza
tions. Consistently defending the constitutional postulates of independence admin
istrative court procedure, the Supreme Court of the Russian Federation on Septem
ber 19, 2000 introduced to the State Duma of the Federal Assembly of the Russian 
Federation a draft law on administrative courts, which was considered in the first 
reading on November 22, 2000 [1]. Later, in November 2006, to the State Duma, in 
accordance with the Decision of the Plenary Session of the Supreme Court of the 
Russian Federation, was introduced the draft Code of Administrative Court Proce
dure of the Russian Federation (hereinafter -  draft Code) [2]. At the session of the 
State Duma the draft was not discussed; June 17, 2013 the draft was excluded from 
consideration of the State Duma in connection with the revocation of this document 
by the Supreme Court of the Russian Federation.

Apparently, the reason for the revocation of the draft Code is the fact that in 
March 2013 the President of the Russian Federation introduced to the State Duma 
a new draft Code of Administrative Court Procedure of the Russian Federation [3].

Heated debates concerning administrative court procedure took place at the 
VIII all-Russian Congress of Judges on December 18, 2012. As if long-term efforts 
of researchers in the field of elaboration of procedural norms of administrative leg
islation have got a new breath. The controversy, which was unfolded at the Con
gress, was somewhat unexpected for the President of the Russian Federation, but 
it was absolutely logical from the standpoint of law enforcer, because the issues 
related to administrative court procedure not only mediate legislative innovations, 
but, as a rule, precede judicial reform. At the specified Congress the President of 
the Russian Federation denoted the creation of administrative court procedure and 
protection of citizens through laying the burden of proof on public authority as one 
of the main directions for optimization of administrative justice. At that, the issue 
on establishment of administrative courts still was not resolved. The Head of the 
State said in his speech: "We must first complete the establishment of administra
tive court procedure, as soon as possible adopt the appropriate Code and form ju
dicial panels that will settle disputes of citizens with public authorities and bodies 
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of local self-government" [4]. Thus, creation of specialized administrative courts is 
not planned at this stage of the optimization the model of administrative court pro
cedure, what somewhat at odds with the general concept of administrative justice, 
an integral part of which is the system of administrative courts.

The literature has repeatedly expressed the view, according to which "... all 
cases arising from administrative and other public relations should be considered 
by the courts of general jurisdiction. Arbitration courts also should be merged 
with the courts of general jurisdiction in a unified judicial system. All this would 
take away the very acute problem of determining jurisdiction of cases, which are 
currently being considered as by courts of general jurisdiction and by arbitration 
courts" [8, 55]. The result of the years of disputes on this occasion has become the 
proposal of the President of the Russian Federation to merge the Supreme Court of 
the Russian Federation and the Higher Arbitration Court of the Russian Federation. 
This merging is explained by the need for unification of judicial practice, which in 
itself is quite topical, but in the absence of a clear understanding of the merged sys
tem and the uncertainty of consolidation procedure it raises more questions than 
answers.

Four forms of court procedure established by part 2 article 118 of the Consti
tution of the Russian Federation have their own specificity of purposes and legal 
regulation, but they are designed to solve a common problem -  ensuring rights and 
freedoms of man and citizen through administration of justice. Thus, all forms of 
court procedure must be considered in the tight functional unity. As a consequence, 
"exhaustively mentioned four forms of court procedure represent optimally neces
sary totality guaranteeing full judicial protection, the right to which is provided 
under article 46 of the RF Constitution. Accordingly, the absence of any of court 
procedures reduces the effectiveness of judicial protection" [6].

Of course, the adoption of the Code of Administrative Court Procedure of 
the Russian Federation will promote not only to the development of an applied di
rection of the administrative court procedure, but also will lead to a change in the 
doctrinal understandings of administrative process, the debates on the subject and 
content of which have not been subsiding for years.

There are two approaches to the determination of administrative process in 
modern science -  "narrow" and "wide"; some authors also speak on judicial and 
non-judicial administrative process [5]. On the basis of the maxim known as "Oc
cam's Razor" -  entia non sunt "multiplicanda praeter necessitate -  do not multiply 
entities beyond the necessary, I note that the leitmotif of many debates is the alloca
tion of administrative-procedural law in an independent branch of law.
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The lack of a commonly recognized in the doctrine concept of "administra
tive process" is evident in law-making and law-enforcement spheres in the form of 
normative collisions and defects in legal practice.

Clearly that the adoption of the Code of Administrative Court Procedure of 
the RF will be a major step towards increasing the efficiency of the administrative- 
procedural legislation, however, it will not resolve finally the task of forming ad
ministrative justice.

The Russian Constitution stipulates that the judicial power is exercised 
through constitutional, civil, administrative and criminal court procedure. Hence, 
it is reasonable to assume that the Code should regulate the procedure for consid
eration of all administrative and court procedure cases, but this is not so.

The cases, the procedure for consideration of which will be defined by the 
Code, include the cases that currently defined by chapters 24-26.2 of the Code of 
Civil Procedure of the RF. In particular, the cases on contesting norms, acts, de
cisions, actions (inaction) of public authorities, local self-government bodies and 
their officials, as well as cases on protection of electoral rights. Other cases that are 
currently resolved in the course of administrative court procedure, will still be con
sidered by arbitration courts and courts of general jurisdiction under the rules of 
the Arbitration Procedural Code of the RF and CAO RF (apparently this approach 
will be revised in view of the forthcoming merging of the Higher Arbitration Court 
of the Russian Federation and the Supreme Court of the Russian Federation).

Article 5 of the draft Code, by analogy with criminal process (article 44 of the 
Criminal Procedure Code of the RF -  civil plaintiff), provides for the possibility of 
simultaneous resolving a civil claim for damages, including moral damages, when 
considering administrative case by court. However, the draft does not include the 
mechanism for the implementation of this norm, what seriously complicates the 
implementation of articles 52 and 53 of the Constitution of the Russian Federation. 
So the draft doesn't stipulate the procedure for consideration of civil claims, the 
rules of gathering, examination and assessment of evidence that substantiate civil 
claims, apportionment of the burden of proof, the measures of ensuring civil claim, 
the possibility of appealing against a decisions concerning civil claim, the proce
dure for the issue of a writ of execution.

As a result, the courts will be forced to resort to the analogy of law (obviously
-  to similar institutes of civil-procedural legislation), what, in our opinion, is not the 
most effective means for overcoming the gaps of legal regulation of administrative- 
procedural relations and is fraught with serious problems of implementation the 
right to judicial protection. Thus, an aggrieved person, who brings a civil claim in 
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an administrative case in the absence of normatively established procedure for the 
implementation of article 5 of the draft Code, risks to lose its right to further judicial 
recourse with a similar civil claim due to the ban enshrined in paragraph 2 part 1 
article 134 of the Code of Civil Procedure (identity of claims). Moreover, in case of 
appeal of judicial decision concerning civil claim, according to part 2 article 188 of 
the draft Code this will entail not-entering into legal force of the judicial decision in 
general, and, therefore, in its main part (administrative claim). In turn, this means 
that the elimination of the violation of the rights, freedoms and legitimate inter
ests of an administrative plaintiff or obstacles to their implementation or obstacles 
to the implementation of rights, freedoms and legitimate interests of persons, in 
whose interest the relevant administrative lawsuit is submitted, is postponed [7]. 
Here it is worth noting that in the 2011-2012 75% of criminal cases were accompa
nied by civil claims. Taking into account the categories of administrative cases that 
are alleged to be considered in administrative court procedure, such percent hardly 
will be below.

Another, in our opinion, positive novelty is enshrining in part 1 article 57 of 
the draft Code of a qualification requirements for representative -  possession of 
higher legal education. The purpose, for which the developers of the draft have in
troduced this norm, is clear -  ensuring the right to receive qualified legal assistance 
guaranteed to everyone under part 1 article 48 of the Constitution of the Russian 
Federation. However, the mechanism for the implementation of this provision can
not but raise objections. From the meaning of part 1 article 60 of the draft Code it 
follows that court is obliged to check the powers of persons and their representa
tives participating in an administrative case; in accordance with the second part of 
the article, the court decides the question of accepting the powers of persons and 
their representatives involved in the administrative case, and their admission to 
participate in court hearing on the basis of the study of documents submitted to 
the court by the said persons. The uncertainty of this power of the court not only 
unduly expands the boundaries of judicial discretion, but also opens up the pos
sibility of the abuse of right. Quite predictable a situation where the court in check
ing the powers of representative on the basis of submitted documents, will come 
to the conclusion about the need to determine the existence of license to carry out 
educational activities at the time of receiving by the representative the document 
of higher legal education.

Possible option for optimizations the institute of representation in admin
istrative court procedure is seen in revival the institute of licensing of activity on 
providing legal assistance and establishment of a qualification requirements in the
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form of availability of an appropriate license. At that, it is necessary to avoid the 
fiscalization of the institute of licensing (an obvious example: under the action of 
the Regulation on licensing of paid legal services the latter constituted, mainly, the 
way of replenishing the state budget by licensing fees). In the licensing activity 
must be fully implemented functional component of licensing -  state control over 
the licensee's qualifications and legality of the licensed type of activity. Licensing 
mechanism should provide for preliminary control (verification of compliance of 
license applicant with qualification requirements) and subsequent control (control 
over the legality of licensed activity, expressed in verifying the compliance of the 
licensee with license terms and requirements). Licensing of legal activities should 
be carried out by the bodies of justice of the constituent entities of the Russian Fed
eration. Licensing bodies should be empowered to conduct inspections of licensee 
activity for compliance of activities carried out by the licensee with the licensing 
requirements and terms, to take compulsory for the licensee decisions obliging it 
to eliminate detected violations, to establish deadlines for eliminating these viola
tions, as well as to suspend an issued license. It is advisable, in our view, to differ
entiate the types of licenses depending on the nature of rights protection activity, 
for example: legal assistance to legal persons, rights protection activity in respect 
of citizens. Successful passing of qualifying examination should be a prerequisite 
for the issuance of a license; the organizational form of the institute of qualification 
examination can be Qualifications Commission created under the body of justice 
from the representatives of the Chamber of Lawyers, scientists, and law enforce
ment officers.

These and other issues must be resolved in the theory and practice of admin
istrative court procedure, which, I hope, will gain in the future a complete legal 
framework in the form of the Code of Administrative Procedure.
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