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Disciplinary responsibility, along with other types of legal responsibility, is
applied in the prescribed procedural order. In jurisprudence procedural form of
disciplinary and legal coercion is characterized as extrajudicial, since measures of
disciplinary impact have always been applied and are applied within the frame-
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work of official (managerial) subordination [11].

However, the analysis of the current Russian legislation and law-enforcement
practice detects in the justice system the existence of judicial procedures, in which

the issue of application of disciplinary punishments is being resolved.

Published on materials of VIII All-Russian scientific-practical conference «Theory and practice

of administrative law and process» (Krasnodar — Nebug — 2013)

Towards the question about legal nature of court procedure m the cases dof disciplinary offences


mailto:irina.aparina@mail.ru

Towards the question about legal nature of court procedure o the cases df disciplinary offences

In this case it is about the right of judges of garrison military courts to apply
disciplinary arrest to military personnel for serious disciplinary offenses [3], as well
as about individual powers of competence of Judicial Disciplinary Tribunal [2].

Possibility to apply disciplinary measures during court proceedings deter-
mines the issue on the nature of procedural form under which the courts impose
disciplinary punishments.

It would seem that it is clear about the essence of court procedure, within
which Judicial Disciplinary Tribunal administrates justice. According to law, this
judicial body reviews:

- complaints of citizens, whose judicial powers were prematurely termi-
nated by the decision of the Higher Judges' Qualifications Board of the Russian
Federation or the decision of the Judges' Qualifications Board of a subject of the
Russian Federation for committing disciplinary offences, against the mentioned de-
cisions of Judges' Qualifications Boards;

- requests from the Chairman of the Supreme Court of the Russian Fed-
eration or the Chairman of the Higher Arbitration Court of the Russian Federation
on the premature termination of the powers of judges for committing disciplinary
offences in cases where the Higher Judges' Qualifications Board of the Russian Fed-
eration or the Judges' Qualifications Board of the subjects of the Russian Federation
is refused to satisfy the presentations of the chairmen of federal courts concerning
the termination the powers of judges for committing disciplinary offences in the
manner prescribed by chapters 23 and 25 of the Civil Procedure Code of the Rus-
sian Federation [1], taking into account the peculiarities established by the Federal
Constitutional Law "On Judicial Disciplinary Tribunal” and the Regulations of Ju-
dicial Disciplinary Tribunal (see part 1 article 6) [2].

Consequently, the legislator determines that the competence of the so-called
Disciplinary Tribunal is implemented through civil proceedings, subject to certain
procedural peculiarities provided for by the Federal Constitutional Law and Regu-
lations [6].

Meanwhile, it is no secret that court procedure to resolve public-law disputes
- is an element of administrative justice. And, therefore, it can be argued that the
disputes that fall into jurisdiction of Judicial Disciplinary Tribunal should be con-
sidered according to the rules of administrative court procedure.

However, the draft Code of Administrative Court Procedure (hereinafter -
CACP RF) attributes to the category of administrative cases those ones that are as-
sociated with contesting decisions of the Higher Judges' Qualifications Board and
decisions of Judges' Qualifications Board of the subjects of the Russian Federation



concerning contesting decisions to suspend or terminate the powers of judges or to
suspend or terminate their resignation, except for cases of termination of the pow-
ers of judges for committing disciplinary offences (paragraph 3 part 1 article 23 of
the Draft [4]).

Accordingly, the cases that are attributed by the Federal Law to the compe-
tence of the Judicial Disciplinary Tribunal may not be considered under the rules of
administrative administration of justice [4].

Thus, it is presumed that contesting the decisions of Judges' Qualifications
Boards concerning application of such measure as premature termination of the
powers of judge in connection with the commission of a disciplinary offense is not
a subject-matter to administrative-legal dispute.

In this case, it is not entirely clear why contesting of the acts of Judges' Quali-
fications Boards, which affect the status of judge, possibly violate its rights and free-
doms, must be implemented in the courts of general jurisdiction under the rules of
administrative court procedure, namely in the Judicial Disciplinary Tribunal in the
form of civil court procedure.

But consideration of cases on the termination of powers of judge, due to the
request of the Chairman of the Supreme Court of the Russian Federation or the
Chairman of the Higher Arbitration Court of the Russian Federation concerning
premature termination of powers of judges for committing disciplinary offences,
was left outside the framework of project regulation for obvious reasons, since the
draft CACP RF was built in accordance with the concept of administrative com-
plaint as the basis for administrative court procedure.

If to turn to the content of the Federal Law "On the Court Procedure Concern-
ing Grave Disciplinary Offences in Application of Disciplinary Arrest to Service-
men and Execution of Disciplinary Arrest" [3], it becomes clear that the procedural
form regulated by this legislative act allows one to implement substantive norms
on the so-called special disciplinary responsibility of servicemen. This implementa-
tion is ensured by means of administrative- procedural norms (procedure for bring-
ing of militarized servants and students to disciplinary responsibility is settled by
administrative-procedural norms [7, 591]).

Judges of garrison military court, applying, in fact, the measures of discipli-
nary-legal coercion, are not subject to the disciplinary power, they administer jus-
tice according to the norms of administrative-procedural law. Gross disciplinary
offense underlying a case considered by the military court - is an administrative
offense, for which a serviceman, in accordance with the Code on Administrative
Offences of the Russian Federation, shall be subject to disciplinary responsibility
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when CAO RF for such administrative offense provides for punishment in the form
of administrative arrest (see Annex No. 7 to the Disciplinary Statute of the Armed
Forces of the Russian Federation [5]).

According to M. Ya. Maslennikov, detailed peculiarities have place in appli-
cation of disciplinary arrest. The scientists believes that the essence, the procedure
for applying and execution of disciplinary arrest in respect of servicemen - is the
same administrative arrest applied in respect of so-called special subjects of admin-
istrative responsibility. This is the difference between them, but identical signs are
almost all the rest:

- cases on application of administrative and disciplinary arrest (short-
term deprivation of liberty) are considered by the judges of the courts of general
jurisdiction;

- in both cases there is reduced length of proceedings and the status of
parties to proceedings on the mentioned cases that is regulated procedural-legal
norms;

- in both cases judges make decisions on the application of arrest and
even presentation concerning elimination of the causes and conditions that contrib-
uted to the commission of relevant misconducts;

- in both cases the procedure for review of court decisions on the applica-
tion of arrest is essentially the same [11].

The idea of establishing administrative courts that ensure the implementa-
tion of disciplinary responsibility of servicemen in the form of arrest is supported
by K. S. Lihovidov [10]. In summary, it should be noted that the norms governing
the activity of court concerning the application measures of disciplinary responsi-
bility require an appropriate legal formalization. Thus, according to M. Ya. Maslen-
nikov, the leaving of the procedures for application disciplinary arrest in respect
of servicemen and citizens called up for military training as a stand-alone law is
irrational [11].

The special legal literature increasingly expresses an idea about the need to
create in the Russian Federation a system of disciplinary courts. In this connection,
it is proposed to exclude from the competence of Judges' Qualifications Boards the
powers to consider cases on disciplinary offences of judges [12, 7].

According to Sh. A. Kudasheyv, the resolving by not a state, not ajudicial body
of such important issue as premature termination of powers of a judge as a disci-
plinary measure, incredible as it may seem, decreases the level of independence of
judges. Not always resolving of such issues by a corporate body means compliance
with "the purity of staff" and the constitutional rights of citizen - judge [9].



Moreover, the right to impose certain, more strict measures of disciplinary
responsibility against public servants and officials who are in special public-law
relations with the state may be included into the competence of disciplinary courts.

It should be noted that the operation of such courts in the world practice is
based on constitutional provisions. For example, in Germany the Basic Law of the
Federal Republic of Germany (part 4 article 96 of the Constitution of the Federal
Republic of Germany) establishes that the Federation may establish for any person,
who is involved in public-law service relationship with it, federal courts to resolve
cases in disciplinary proceedings and proceedings on complaints [8].

As you know, the Constitution of the Russian Federation does not contain
provisions on disciplinary court procedure, what, in turn, is not a reason for leav-
ing without resolving the issue on the form of justice, under which courts hear
cases on the application of disciplinary responsibility measures. And, if the appli-
cation of disciplinary arrest to servicemen as subjects of special administrative re-
sponsibility may be fit into the framework of administrative-judicial process, then
the proceedings on cases of disciplinary offences of judges or other persons holding
public office, of course, should have some special features, at least because of the
special legal status of such persons.
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