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DELIMITATION OF INSULT FROM RELATED ADMINISTRATIVE 
OFFENCES AND CRIMES 1

  1Published on materials of VIII All-Russian scientific-practical conference «Theory and practice 
of administrative law and process» (Krasnodar — Nebug — 2013)
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Aleksandrovna, 
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The attention is given to the prob-
lems that occur in the legal assessment of 
insult as a new kind of administrative of-
fense. It is noted that the decriminaliza-
tion of certain offenses against the honor 
and dignity of an individual, although 
has increased the role of administrative 
jurisdiction in their defense, however has 
also complicated qualification of insult 
and its delimitation from other related 
compositions of administrative offenses 
and crimes.

Keywords: insult, protection of hon-
or and dignity, administrative responsi-
bility for insult, crimes against honor and  
dignity of an individual.

One of the constitutional rights of everyone is right to protection of honor 
and dignity of an individual. Breaches of this right not only affect the interests of 
an individual, they often find great public interest, undermining the moral founda-
tions of Russian society. The State undertakes measures to protect the honor and 
dignity of an individual, establishes appropriate penalties for infringement on 
these constitutional rights. Until recently, this protection was provided primarily 
through the norms of the Criminal Code of the Russian Federation, which envis-
aged criminal responsibility for slander and insult.
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Meanwhile, the legislator, being guided by the principles of humanism 
and saving of criminal repression, gradually replaces criminal punishments by 
administrative ones against those persons who commit minor offences, thereby 
expanding the scope of administrative and jurisdictional protection of public re-
lations. Not by chance the decriminalization is now being considered as one of 
the factors of forming administrative-tort legislation. The reform of the Crimi-
nal Code of the Russian Federation has continued the trend of criminal policy. 
In accordance with the Federal Law No. 420-FL from December 07, 2011 “On 
Amendments to the Criminal Code of the Russian Federation and Certain Leg-
islative Acts of the Russian Federation” [4],   numerous changes were introduced 
to the Criminal Code, the Criminal Enforcement Code, Code of Criminal Proce-
dure and the Code on Administrative Offences of the RF. This law implemented 
the decriminalization of some crimes that were transferred into the category of 
administrative offences. Among them was article 130 providing criminal respon-
sibility for insult, which was excluded from the Criminal Code of the RF (here-
inafter – CC RF), and the Code on Administrative Offences of the RF (herein-
after – CAO RF) was added article 5.61 “Insult” [1]. These innovations did not 
only change the sectorial normative evaluation of the mentioned deed infring-
ing upon the honor and dignity of an individual, increase the role of adminis-
trative jurisdiction in their protection, but also complicated qualification of in-
sults, correlation with other adjacent compositions of administrative offenses and 
crimes. In this article an attempt was made to draw attention to the problems that 
have emerged in the legal assessment of insult as a new type of administrative  
offence.

As we have already pointed out, administrative responsibility for insult is 
envisaged in article 5.61 CAO RF. In accordance with this norm:

“1. Insult, i.e. humiliation of honor and dignity of another person, which is 
expressed in a rude form, –

shall entail the imposition of an administrative fine on citizens in the amount 
from one thousand to three thousand rubles; on officials – from ten thousand to 
thirty thousand rubles; on legal entities – from fifty thousand to one hundred thou-
sand rubles. 

2. Insult in a public speech, publicly demonstrated work or mass media, – 
shall entail the imposition of an administrative fine on citizens in the amount 

from three thousand to five thousand rubles; on officials – from thirty thousand to 
fifty thousand rubles; on legal entities – from one hundred thousand to five hun-
dred thousand rubles. 
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3. The failure to take measures to prevent insults in a publicly demonstrated 
work or in mass media, –

shall entail the imposition of an administrative fine on officials in the amount 
from ten thousand to thirty thousand rubles; on legal entities – from thirty thou-
sand to fifty thousand rubles” [1].

General characteristic of new administrative-tort norm was presented by us 
earlier [7, 226-229], so let’s look at the features of its structure. After decriminali-
zation of insult the legislator preserved in the first two parts of article 5.61 CAO 
RF the signs of the former article 130 CC RF [2] and introduced the new composi-
tion of the administrative offence in form of failure to take measures to prevent 
insult in a publicly demonstrated work or in mass media. Thus, not only sectorial 
qualification of the offense was changed, but also part 3 of article 5.61CAO RF in-
troduced the new composition of the administrative offense, which is defined as 
the failure to take measures to prevent insult in a p publicly demonstrated works 
or in mass media. Inclusion of this composition of the administrative offences in 
article 5.61 CAO RF seems not successful, because its object is management order, 
and the object of insult, under part 1 and part 2 of this article, is honor and dignity 
of an individual.

Delimitation of insult from other administrative offenses and crimes is ag-
gravated by the fact that, first, honor and dignity are evaluative categories; second, 
insulting actions often affect other rights and freedoms of man and citizen.

Violations of the honor and dignity of an individual are not limited to the 
offence under article 5.61 CAO RF. Therefore, its correct qualification implies the 
delimitation of insults from related compositions of administrative violations and 
crimes.

Most often insult competes with slander. Both deeds encroach upon honor 
and dignity of an individual. Not by chance the Federal Law No. 420-FL from 
December 07, 2011 decriminalized both offences and articles 129 and 130 were 
excluded from CC RF. However, already after half a year the legislator deemed 
it appropriate to criminalize slander, and CC RF regained an article envisaging 
criminal responsibility for such deed (article 128.1) [5]. Slander, according to part 
1 article 128.1 CC RF [2], is the dissemination of knowingly false information den-
igrating honor and dignity of another person, or undermining its reputation. Fa-
mous Russian criminologists drew attention to the difference between insult and 
slander. Professor A. A. Zhizhilenko at the beginning of the last century wrote 
that “while insult encompasses expression by a guilty person of its humiliating 
opinion about anyone, slander has an attempt to incline other people to such 
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opinion. Thus, slander is characterized by a desire to undermine the reputation 
of a person in the eyes of others, denigrate in this way its honest name as a per-
son and as a member of social group” [8, 96]. Delimitation of insult and slander 
should be conducted under several signs. 

Insult is a negative assessment of victim’s personality, which is expressed 
in a rude form and degrades victim’s honor and dignity. Subject’s actions should 
reflect the negative qualities of victim. However, the negative evaluation by a per-
son of the employee’s production activity does not contain the signs of insult; in 
contrast to slander, when insulting the offender reports not on specific facts related 
to the victim, but assesses its personal qualities and conduct in general. Unlike in-
sult, the necessary sign of slander is dissemination of knowingly false information, 
defaming fabrications about specific facts concerning the victim. The Plenary Ses-
sion of the Supreme Court of the RF in its resolution No. 3 from February 24, 2005 
“On judicial practice concerning the protection of honor and dignity of citizens, as 
well as the business reputation of citizens and legal entities”  [6] explained that the 
dissemination of information discrediting honor and dignity of citizens or busi-
ness reputation of citizens and legal persons should be understood as publishing 
of such information in print, radio and television broadcasting, demonstration in 
newsreels and other mass media, distribution on the Internet and by other means of 
telecommunication, statement in performance evaluation report, public speeches, 
statements addressed to officials, or informing, including in oral form, of at least 
one person. At that, mandatory sign of slander is a known for culprit falseness of 
disseminated information discrediting honor and dignity of citizens.

Discrimination, responsibility for commission of which is provided for by 
article 5.62 CAO RF, is close to the considered administrative offence on meaning-
ful characteristics. Discrimination just as insult assumes humiliation of man and 
citizen, but it is aimed at infringement of its certain rights and freedoms. The Law 
defines discrimination as a violation of rights, freedoms and lawful interests of man 
and citizen depending on the sex, race, nationality, language, origin, material and 
official status, place of residence, attitude to religion, convictions, and membership 
of public associations or any groups. As noted earlier, the object of insult is only the 
honor and dignity of victim, violation of its other human rights and freedoms is not 
covered by the offense composition provided for by article 5.61 CAO RF. In addi-
tion, a rude form of humiliation of honor and dignity of another person is compul-
sory for this offence. Discrimination is not associated with this sign. For example, 
a taxi driver refuses to provide transport service to a person of one nationality and 
immediately agrees to take the client of another nationality.
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Insult as a basic concept is used by the legislator in the formulation of compo-
sitions of other administrative offences and crimes. Most frequently, insult as a hu-
miliation of honor and dignity of another person, which is expressed in a rude man-
ner (article 5.61 CAO RF), competes with an insult of religious feelings of citizens or 
desecration of their venerated objects, signs and emblems of ideological symbolism 
(part 2 article 5.26 CAO RF), contempt of court (article 297 CC RF), insult of a repre-
sentative of authority (article 319 CC RF), insult of a serviceman (article 336 CC RF). 
In essence, these are special compositions of the considered administrative offence 
and design feature of insult are also characteristic for them. Their difference from 
the general composition of insult is carried out under various signs.

Insult differs from insult of religious feelings of citizens under the object 
(part 2 article 5.26 CAO RF). If the object of encroachment for the first administra-
tive offences is honor and dignity of another person, then for the second – religious 
feelings of citizens, i.e. victims under part 2 article 5.26 CAO RF may be citizens 
professing one of the traditional forms of religion.

The legislator provides for criminal responsibility for insulting certain cat-
egories of persons. Increased responsibility for such action is associated with the 
especial legal status of victims, the nature of exercised public activity. It is, there-
fore, appropriate to speak not only about the insult of their honor and dignity, but 
also about the encroachment upon normal conditions of exercising corresponding 
activity (state authority, administration of justice, military service). However, there 
are doubts in the literature concerning isolation of special compositions of insult 
and slander in the various chapters of CC RF [9, 28-29].

Article 297 CC RF establishes responsibility for contempt of court, which is 
expressed in insult of participants of court proceedings, i.e., persons involved in a 
particular form of proceedings (constitutional, civil, criminal, arbitration). The law 
defines the range of persons for each of these types of legal process. For example, 
the list of participants in criminal proceedings, their procedural status in the cur-
rent Code of Criminal Procedure of the RF is defined in chapter 6 “Participants in 
Criminal Proceedings for the Prosecution” and Chapter 7 “Participants in Criminal 
Proceedings for the Defense”. Insult of a judge, juror or another person involved in 
the administration of justice shall constitute an offence under part 2 article 297 CC 
RF. In other words, the victims under article 297 CC RF can be only persons speci-
fied in law. The range of victims in cases of insult under article 5.61 CAO RF is not 
defined; it may be any other person.

The structure of compositions of articles 336 and 319 CC RF is analogical. Ar-
ticle 319 CC RF stipulates responsibility for insulting representatives of authority. 



8

D
el

im
it

at
io

n 
of

 in
su

lt
 f

ro
m

 r
el

at
ed

 a
dm

in
is

tr
at

iv
e 

of
fe

nc
es

 a
nd

 c
ri

m
es

According to article 318 CC RF they include officials of law enforcement or control 
bodies, another officials endowed with regulatory powers in respect of people not 
subordinated to them. However, corpus delicti under article 319 CC RF forms in-
sult of a representative of authority if it has been committed in the performance of 
its official duties or in connection with the performance of them. If a police officer 
outside of its official duties is insulted by neighbor, then such actions form composi-
tion of administrative offence under article 5.61 CAO RF. Unlike the last, the com-
pulsory sign of corpus delicti under article 319 CC RF is public nature of insult.

Article 336 CC RF also provides for a special composition of insult. Its special 
feature is that the subject of this crime and the victim are servicemen. According to 
article 2 of the Federal Law No. 76-FL from May 27, 1998 “On the Status of Service-
men” (in edition from 26.06.2012 No. 90-FL) [3], they include: officers, warrant of-
ficers, cadets of military educational institutions of vocational education, sergeants 
and petty officers, soldiers and sailors passing military service under contract, as 
well as sergeants and petty officers, soldiers and sailors passing compulsory military 
service. Corpus delicti under part 1 article 336 CC RF encompasses insult by one 
serviceman of another serviceman during the discharge of their duties of military 
service, or in connection with the discharge of these duties. Part two of this article 
establishes increased criminal responsibility for insult by a subordinate of his supe-
rior, and also insult by a superior of his subordinate during the discharge of their 
duties of military service, and in connection with the discharge of these duties.

The conducted analysis of norms stipulating responsibility for insult shows 
their difference both in content, focus of illegal actions, types of victims and in their 
sectorial affiliation. At that, the general norm is article 5.61 CAO RF, because only 
it contains legislative definition of insult. Other norms on insult provide for special 
compositions of administrative violations and crimes. Special norm is applied in 
presence of their signs. In this regard, it is advisable to pay attention to the conflicts 
between CAO RF and CC RF that have arisen in connection with the decriminali-
zation of insult. Special criminal-legal norms (articles 297, 319, 336 CC RF) using 
the term of “insult” do not disclose its concept. Previously they were based on the 
general concept of insult, which was enshrined in former general norm – article 
130 CC RF. After the decriminalization the general norm, which defined the con-
cept of insult, disappeared from criminal law, it is represented in article 5.61 CAO 
RF. Reference to the definition of insult in administrative-tort norm in the current 
situation, in our opinion, does not seems correct because the logic of correlation of 
general and specific criminal-legal norms is broken. The latter should be based on 
the norm stipulating general composition of crime.
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The main feature of legal relations regulated by administrative-legal regimes 
is their tough mandative orientation in respect to the unconditional achievement 
of legal goal established by law-making authority, as well as in respect to the for-
mation of regime rules establishing the order of activity for the subjects of legal 
relations. This is due primarily to the legal nature of administrative-legal regimes 
that are applied as a form of legal regulation when uncontested conduct should be 
get from the subjects of legal relations, i.e., such conduct that is exercised strictly 
according to the rules set by the legislature. The mentioned feature of legal regula-
tion of legal relations under regime shows that the process of interaction of their 
subjects, including internal affairs bodies, has to be settled by the relevant admin-
istrative-legal regimes. Normative legal acts, which form the mentioned adminis-
trative-legal regimes, should define the subject matter, object of interaction, and the 
procedure and forms of interaction.

A sine qua non for the effective organization of interaction of internal affairs 
bodies and other executive bodies and organizations concerning the implementa-
tion of administrative-legal regimes for arms trafficking is its appropriate norma-
tive-legal support, which establishes the necessary and sufficient rights and duties 
of the subjects of legal relations regarding the interaction, as well as their legal sta-
tuses. Managerial relations concerning the interaction can take place only between 
the subjects, in the settings, under the rules, with the intensity, in relation to the 
objects that are specified by the corresponding normative legal acts.

It is not possible to provide the necessary control over the arms trafficking 
without the interaction of internal affairs bodies and other entities of the executive 
authorities in the sphere of control over arms trafficking. To achieve such a goal ap-
propriate administrative-legal regimes should be set up.

Application of regime in legal regulation of relations in the sphere of arms 
trafficking allows determination of the vector of legislative impact on those social 
relations that demand normative impact. Thus, a very relevant aspect in the sup-
pression of illicit arms trafficking is organization of interaction of internal affairs 
bodies with the executive authorities of the subjects of the Russian Federation, in 
the sphere of organization of events for voluntary surrender of weapons, ammuni-
tion, explosives and explosive devices on a reimbursable basis.

Work aimed at preventing ingress of illegally stored weapons, munitions, 
explosives, explosive devices in a criminal environment is of great importance for 
the efficient organization of work to ensure public security measures. In this regard 
we can observe the relevance of organization the reimbursable seizure from the 
population of weapons, ammunition, explosives and explosive devices. According 



13

A
dm

in
is

tr
at

iv
e-

le
ga

l r
eg

ul
at

io
n 

of
 in

te
rn

al
 a

ff
ai

rs
 b

od
ie

s 
in

te
ra

ct
io

n 
wi

th
 e

xe
cu

ti
ve

 a
ut

ho
ri

ti
es

 o
f 

th
e 

co
ns

ti
tu

en
t 

en
ti

ti
es

 o
f 

th
e 

Ru
ss

ia
n 

Fe
de

ra
ti

on
 

co
nc

er
ni

ng
 t

he
 is

su
es

 o
f 

vo
lu

nt
ar

y 
su

rr
en

de
r 

of
 w

ea
po

ns
, a

m
m

un
it

io
n,

 e
xp

lo
si

ve
s 

to the Ministry of Internal Affairs of Russia, from 1995 to 2009, in 63 of 82 subjects 
of the Russian Federation the population voluntarily surrendered more than 400 
thousands of weapons, as a reward they received nearly 4.5 billion rubles [2].

At that, the Russian Interior Ministry notes that in cases, where the internal 
affairs bodies reach the interaction with the executive authorities, appear possi-
bilities of financing preventive measures to seize weapons from the population 
on a reimbursable basis from regional budgets, municipalities, charities and other 
organizations. Low indicators of preventive activity on the mentioned direction 
were noted in those regions of the Russian Federation, where the above work was 
carried out only on a non-repayable basis, and regional administrations refused 
funding corresponding programs, what indicated the absence of interaction be-
tween internal affairs bodies and executive authorities of the subjects of the Rus-
sian Federation [1].

These data show that, first, the organization of work on the voluntary surren-
der of weapons, ammunition, explosives and explosive devices on a reimbursable 
basis is of great social importance in the field of law enforcement, and second, the 
interaction of internal affairs bodies in the subjects of the Russian Federation with 
the administrations of a number of regions does not reach a positive result because 
of subjective reasons. As a result, the program upon voluntary surrender of weap-
ons, ammunition, explosives and explosive devices on a reimbursable basis is not 
realized in these regions.

From the above, we can draw only one conclusion: federal normative legal act 
establishing an appropriate administrative-legal regime should be adopted for the 
effective functioning of the program upon voluntary surrender of weapons, am-
munition, explosives and explosive devices.

In our view, may be applied the legislative experience of the Republic of Ka-
zakhstan in the sphere of legal regulation of voluntary reimbursable surrender 
by citizens of illegally stored firearms, ammunition and explosives. In accordance 
with article 6 of the Law of the Republic of Kazakhstan No. 339-1 from December 
30, 1998 “On State Control over Arms Trafficking”, the Government of the Republic 
of Kazakhstan establishes the procedure for voluntary reimbursable surrender by 
citizens of illegally stored firearms, ammunition and explosives. Government De-
cree of the Republic of Kazakhstan No. 1299 from December 26, 2007 establishes the 
Rules of voluntary reimbursable surrender by citizens of illegally stored firearms, 
ammunition and explosives, which also apply to the voluntary surrender of weap-
ons that are owned by citizens and organizations and registered in the internal af-
fairs bodies. In accordance with the mentioned Government Decree of the Republic 
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of Kazakhstan, citizens, who voluntarily hand over their illegally stored firearms, 
ammunition and explosives, receive cash reward.

Financing costs for reimbursable surrender of firearms, ammunition and 
explosives is implemented from the specially provided for this purpose funds of 
Republican budget. All voluntarily surrendered firearms, ammunition, explosives 
shall be disposed of in the manner prescribed by the legislation.

Citizen, who has expressed a desire to surrender its illegally stored firearms, 
ammunition, explosives for a cash remuneration, makes a statement in any of the 
urban, district body of internal affairs, where he or she indicates its data, name of 
weapons, brand, caliber, serial number of weapons, quantity of ammunition and 
the source of their receipt (acquisition). Statement on the voluntary surrender, as 
well as all voluntarily surrendered firearms, ammunition and explosives are re-
corded and documented in accordance with the current legislation. At the request 
(message) of a citizen to an internal affairs body by telephone or other electronic 
means of communication concerning the desire to voluntarily surrender firearms, 
ammunition or explosives, internal affairs officer arrives to the location of these 
items, carries out admission of application and takes these items.

Firearms handed over by citizens are verified via Integrated database of the 
Ministry of Internal Affairs of the Republic of Kazakhstan: “Criminal weapons” and 
“Registered weapons”. If the handed over weapons have an identification number 
and are not registered as “Registered weapons”, then such weapon is given an 
information-retrieval card “CrimW” (“KrimO”) and then it is sent to the regional 
subdivision of the information technology service for entering information into the 
database “Criminal weapons”. Surrendered rifled firearms are subject to the ob-
ligatory shooting. Fired bullets and shell casings are sent to Forensic bullet and 
shell casing repository of the Interior Ministry of the Republic of Kazakhstan for 
verification.

Citizens, who have surrendered illegally stored firearms, ammunition, explo-
sives, receive reward in the amount of the following MCI (monthly calculation in-
dices) established by the Law of the Republic of Kazakhstan on Republican budget 
for the current year:

1) up to one hundred MCI for each unit of automatic rifled firearm;
2) up to fifty MCI for each unit of rifled long barrel firearms (rifles, carbines);
3) up to forty MCI for each unit of rifled short barrel firearms (pistols, re-

volvers);
4) up to thirty MCI for each unit of fire smooth-bore weapons;
5) up to ten MCI for each unit of traumatic revolver or pistol;
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6) up to 7 MCI for each grenade, mine, explosive device and an artillery shell;
7) up to 6 MCI for each1000 grams of explosives;
8) up to one-twenty-fourth MCI for each unit of ammo for rifled firearm.
The technical condition of a firearm and its suitability for a shot are taken into 

account when deciding upon the level of remuneration. In the case of suitability 
of weapon for firing the payment is made at the rate of 100% of the recommended 
value, and in the case of no suitability for firing – no more than 50% of the recom-
mended value.

The following items and substances shall not be remunerated:
1) not recognized on the basis of the conclusion of a criminalist-specialist as 

firearms, ammunition or explosives;
2) registered in the MIA Data Base of the Republic of Kazakhstan as “Crimi-

nal weapons” and “Registered weapons”;
3) home-made ammunition
4) ammunition for smooth-bore, gas and traumatic weapons.
Payment of remuneration is exercised by financial services of the territorial 

bodies internal affairs via transfer from budget account established to compensate 
costs for the reimbursable seizure from population of firearms, ammunition and 
explosives.

We should note a very effective program upon the voluntary surrender of 
firearms, ammunition, explosives in the Krasnodar Territory, the operation of 
which was launched with the issuing of the Decree of the Head of Administration 
of the Krasnodar Territory No. 675 from December 05, 1994 “On Measures for the 
Voluntary Surrender by Citizens of Illegally Stored Firearms, Ammunition and Ex-
plosives”. Nowadays, in order to suppress and prevent crimes involving weapons, 
in the region has been organized outreach for voluntary surrender of weapons, 
including on a reimbursable basis pursuant to the Decree of the Head of Territory 
Administration No. 317 from April 05, 2004 “On Measures for Organization of the 
Voluntary Surrender by Citizens of Illegally Stored Firearms, Ammunition, Explo-
sives and Explosive Devices”. During the period under review, on a reimbursable 
basis citizens surrendered: 2598 units of weapon (same period last year – 2539), 
6651 pcs. of ammunition (SPLY – 7106), 199 pcs. of shells (SPLY –142), 12 pcs. of 
grenades (SPLY – 3).

Legal regulation of the activities of internal affairs bodies on the organiza-
tion of voluntary surrender of weapons, ammunition, explosive materials must 
be carried out through a complex of administrative-legal regimes that form ju-
ridical structures of legal norms establishing the rules of regime, legal statuses of 
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the subjects and objects of relations under regime, guarantees of administrative-
legal regimes’ functioning. Structural components of such administrative-legal 
regimes should be formed by a set of legal norms established by normative legal 
acts that are various in level and subject of legal regulation.

We believe that, in order to organize preventive work to ensure public safety 
measures aimed at preventing the penetration of illegally stored weapons, ammu-
nition, explosives, explosive devices into criminal environment, federal executive 
body, responsible for drafting and implementing national policy and legal regula-
tion in the sphere of internal affairs, necessarily has to initiate the adoption of the 
Federal Law, the Decision of the Russian Federation Government that establishes 
rules voluntary reimbursable surrender by citizens of  illegally stored firearms, am-
munition, explosives. Using the experience of the Republic of Kazakhstan in the 
sphere of legal regulation of voluntary reimbursable surrender by citizens of ille-
gally stored firearms, ammunition, explosives.
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Based on the analysis of the draft law 
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the draft law introduced to the State Duma, on 
the one hand, reduces the ability of population 
to influence on municipal structures (due to the 
decrease of cases of the municipal elections), on 
the other, obviously reduces the autonomy of lo-
cal government by increasing the powers of the 
State in this sphere.

In addition the author notes the following 
shortcomings: two-tier system of local self-gov-
ernment in major cities will inevitably lead to a 
doubling of the authorities; division of a city into 
separate municipal formations may entail some 
difficulties in terms of preserving the unity of 
city economy; provisions of the draft law do not 
address the issues related to property, tax and 
generally any financial component of activity of 
intraurban areas; some provisions of the draft 
law are aimed at reducing the number of direct 
election of local self-government officials by the 
population.
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One of the important issues, to which the President of the Russian Federa-
tion referred in his annual address to the Federal Assembly in 2013, was the cur-
rent state of local self-government in Russia. Touching upon the low efficiency of 
the bodies of municipal authority and detachment of population from real par-
ticipation in local self-government, he set the task of clarifying the general prin-
ciples for organization of local self-government, development of a strong, inde-
pendent, financially wealthy local authority, and such work is, in his view, had to 
be legally ensured “already next 2014 year, the year of the 150 anniversary of the 
famous Zemskaya Reform” [3].

It is clear that such words of the President of the Russian Federation in his 
annual address could be perceived only as a direct order to take action. Thus, it 
was clear that 2014 year could become the year of next – the fourth (if we consider 
the reforms of 1991, 1995 and 2003) in modern Russian history reform of local 
self-government. There remained only the question: will this reform be backed 
by a new law on local self-government or by fundamental amendments to the 
current one?

Correct answer, at least according to the situation at the beginning of March, 
was the second one. March 13, 2014 the working group on the reforming of local 
government, established at the decree of the President Vladimir Putin, completed 
its work and submitted to the State Duma amendments to the Federal Law “On the 
General Principles of Local Self-Government in the Russian Federation”. The draft 
was introduced by the deputies of the State Duma V. B. Kidyaev, V. S. Timchen-
ko, member of the Federation Council S. M. Kirichuk, deputies of the State Duma  
A. S. Delimkhanov, Z. D. Gekkiev, V. A. Kazakov, S. G. Karginov, P. I. Pimashkov, 
M. N. Svergunov, V. E. Bulavinov, I. L. Zotov, and further for the sake of brevity in 
this article it will be referred to as “draft law”.

It must be said that, just having appeared, the draft law has already sparked 
criticism of the Committee of Civil Initiatives of former Russian Federation Minis-
ter of Finance Alexei Kudrin, who, in turn, suggested a number of his own ideas 
concerning the reform of local self-government. According to the experts of the 
Committee, the concept of local self-government reform, prepared by the working 
group headed by the Chairman of the All-Russian Council of Local Self-govern-
ment Vyacheslav Timchenko, would give neither political nor economic effect and 
even more aggravate the existing problems (the State Duma was introduced a law 
abolishing the elections of mayors of major cities [8]).

What did cause such a criticism from the experts? To answer this question it 
seems feasible to analyze the text of draft law as of today.
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First of all, it should be noted that the changes planned by its authors look 
really quite serious, though, at the same time, you cannot, in our view, call them 
revolutionary.

When referring to the draft law, in the first place the reform of organization 
of local government in urban districts catches the eye. Its main conceptual idea is 
to consolidate the possibility to form independent municipalities on intracity ter-
ritories of urban districts in cases established by laws of the subjects of the Russian 
Federation. Today, as we know, the splitting of cities into intracity municipalities is 
provided for only in respect of cities of Federal significance, in case of adoption the 
draft law these municipalities can appear in hundreds of Russian cities.

This idea is completely in line with the annual address of the President of the 
Russian Federation, in which, inter alia, he noted that “the local authority should 
be structured so – since this is the closest power to the people – that any citizen, 
figuratively speaking, could reach it with its hand”.

Indeed, the idea of the separation of a city into intracity territories having the 
status of a municipality is not new and has both its pros and cons. The main argu-
ment in its favor (and in favor of the considered draft law) is the fact that at the scale 
of a large metropolis a single body of local self-government just physically cannot 
solve all the local problems, i.e., the very idea of   local authority, autonomy of popu-
lation in decision of local issues is discredited [2, 232].

From this perspective, approximation of municipal authority to the popula-
tion, laid as the basis of the draft law, can only be welcomed. At the same time, 
some of its provisions raise questions.

First, the introduction, in fact, of a two-tier system of local self-government in 
major cities will inevitably lead to a doubling of the authorities.

As can be judged from the text of the draft law, representative body of an 
urban district with intracity division should be formed from the composition of 
representative bodies of intracity areas in accordance with equal regardless of pop-
ulation representational quota. At that, the number of deputies of a representative 
body of city district with intracity division and intracity area shall be determined 
by the law of a subject of the Russian Federation.

However, despite this, some increase in the number of deputies in major cit-
ies, in the case of implementation the proposal under consideration, is very likely. 
Usually there are between 5 to 10 areas in large Russian cities (for example, in 
Omsk – 5, in Saratov – 6, in Kazan – 7, in Samara – 9, in Novosibirsk – 10), so even 
with a minimum actual number of representative body members of an intrac-
ity district 5-7 deputies (still, it is hard to imagine a representative body of three 
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members for an area with dozens or hundreds of thousands of residents) the total 
number of deputies of municipal level in a city will be more than 50, some portion 
of which will inevitably carry out their duties on a full-time (paid) basis. And it 
is not a fact that the subjects of the Russian Federation will accept this minimum 
number of members.

In addition, the formation of representative bodies in each area will uniquely 
require the formation of a numerous apparatus of these bodies and, therefore, in-
crease of the number of municipal servants. The same, albeit to a lesser extent, ap-
plies to the local administrations

All this will inevitably have an impact on the increase of expenditures of local 
budgets to support managerial apparatus, which can hardly be welcomed in the 
economic situation existing in the Russian Federation today.

And here we can recall that in recent years in the legislation on local self-
government we were observing just opposite trends associated with reductions of 
two-tier system in municipal managerial structures (see, for example, the Federal 
Law No. 315-FL from 29/11/2010 “On the Possibility of Refusal of Establishing 
Local Administrations in the Settlements that are Administrative Centers of Mu-
nicipal Districts”).

Secondly, the division of the city into independent municipalities could lead 
to certain difficulties in terms of preserving the unity of the city economy. As has 
been noted above, today this separation exists only in the city of Moscow and St. 
Petersburg, and, in order to overcome such a situation, the local self-government 
in intracity territories of these cities is exercised with taking into account a number 
of features established by article 79 of FL-131. For example, this article provides for 
a rule, according to which the list of issues of local significance, income sources of 
local budgets are defined by the laws of the corresponding subjects of the Russian 
Federation on the basis of the need to preserve the unity of city economy.

Also, according to article 12 of the Tax Code of the RF, local taxes in the cities 
of federal significance Moscow and St. Petersburg are established by the Tax Code 
of the RF and the laws on taxes of the mentioned subjects of the Russian Federation. 
The feasibility of this norm is also clear: within one city it is not acceptable when 
there are different rates of local taxes in its different areas. 

All of the above provisions are intended to preserve a city as a single economic 
complex when creation on its territories intracity municipalities. However, the con-
sidered draft law does not provide for such requirements. However, it points out 
that “the powers of local self-government bodies of an urban district with intracity 
division and intracity areas to address determined in accordance with this Federal 
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Law issues of local significance of urban district with intracity division and intrac-
ity areas are delimited by the laws of a subject of the Russian Federation and, in 
accordance with them, by charter of such urban district”. But from the above norm 
it is rather difficult to understand: how this will be resolved in practice. In addition, 
provisions of the draft law do not touch upon the issues related to the property, tax 
and financial component of intracity areas activity.

At the same time, it should be emphasized that the draft law (at least in the 
version prepared for introducing to the State Duma) did not assume coercive sepa-
ration of large cities into intracity areas, as it was quickly announced by some net-
work MEDIA (in response to the draft local self-government reform Kudrin sug-
gested to revive pre-revolutionary counties [9]). As follows from the norm, which 
should enter in article 10 of the Federal Law “On the General Principles of Local 
Self-Government in the Russian Federation”, in urban districts, in accordance with 
the laws of a subject of the Russian Federation, local self-government may also be 
exercised on the territories of intracity areas.

Moreover, the draft law specifically establishes that the change in the status 
of city district in connection with the vesting it the status of urban district with in-
tracity division or deprivation of its status of urban district with intracity division 
is carried out by the law of a subject of the Russian Federation with taking into ac-
count the opinions of population of the corresponding urban district. Deprivation 
of a municipality the status of urban district with intracity division, in turn, entails 
the abolition intracity areas.

Thus, the subjects of the Russian Federation must themselves decide: in which 
districts it is advantageously to introduce a two-tier local self-government, and in 
which – not. This fact slightly smooths those questions to the draft law, which have 
been designated by us above.

But a number of its other provisions, although, at first sight, are somewhat 
lost at the background of possible creation of intracity municipalities, actually may 
have far more serious consequences, so much so that they are supposed to be im-
plemented on a mandatory basis.

So, the draft law supposes to complement article 14 of the Federal Law “On 
the General Principles of Local Self-Government in the Russian Federation” with 
part 2 to read as follows: “Issues of Local Significance of a Rural Settlement In-
clude Matters Provided for in Paragraphs 1-3, 9, 10, 12, 14, 17, 19 (except for the 
use, protection, preservation and reproduction of urban forests, forest of specially 
protected natural sites located within the boundaries of settlements), 21, 28, 30, 
33 part 1 of this article. Other local issues provided for in part 1 of this article, on 
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the territories of rural settlements are handled by local self-government bodies of 
corresponding municipalities”.

Thus, using just two phrases the authors of the draft law significantly redis-
tributed local issues between rural settlements and municipal areas in favor of the 
latter. If the law is adopted in this edition the existing delineation of the issues of 
local significance will be preserved only for urban settlements, rural ones at one 
time will be deprived more than half provided for by the current law.

On the one hand, there is a certain logic. It is no secret that rural settlements 
in the Russian Federation in the vast majority are simply unable to adequately pro-
vide solutions to all of their local issues because of the lack of necessary material, 
financial and human resources. The explanatory note to the draft law rightly notes 
that “currently municipal areas actually carry out not intersettlement powers in re-
spective territories, but resolve instead of settlements a considerable range of their 
local issues, including through the conclusion of agreements on the transfer of im-
plementation most powers of local self-government bodies of settlements to local 
self-government bodies of municipal areas” [4].

Entrusting of rural settlements powers to an area looks quite reasonable, the 
more that the President of the Russian Federation in his Address noted the their 
insufficient volume of the latter: “area level is actually emasculated. Its powers in 
the area of education, health, social protection are transferred to the regions».

On the other hand, the remaining powers of rural settlements are so small 
that inevitably raises the question: is there in such a case a special sense in the sup-
port of settlements’ managerial structures?

In addition, the transfer to municipal areas in the territories of rural settle-
ments of a number of very significant issues of local significance (arrangement of 
electricity, heat, natural gas and water supply, water removal, fuel supply with-
in the boundaries of a settlement; road works on the roads of local significance 
within the boundaries of settlement, and ensuring road safety on them; ensuring 
residential premises to poor citizens living in settlement, organization of con-
struction and maintenance of municipal housing stock, etc.) does not involve the 
simultaneous increase of revenues of local budgets (at least, it does not follow 
from the submitted draft law). After all, the budgets of municipal areas are also 
not endless.

One more draft law novelty touches upon municipal areas. In accordance 
with it, it is proposed to make amendments to the part 4 article 35 of the Federal 
Law “On the General Principles of Local Self-Government in the Russian Federa-
tion” and to read it as follows: “Representative body of a municipal area consists 
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of the heads of the settlements within the municipal area, and of deputies of repre-
sentative bodies of these settlements, who are elected by representative bodies of 
settlements from its members in accordance with equal regardless of population 
representational quota defined in the manner prescribed by the law of a subject of 
the Russian Federation and the Charter of municipal area”.

Thus, municipal areas are offered the only possible way to form the repre-
sentative bodies of municipalities, which now is alternative and, moreover, not 
major. By the way, we must say that it had been repeatedly criticized by various 
specialists [7, 60; 6; 5] as not fully corresponding to the European Charter of local 
self-government, but finally was recognized by the Supreme Court of the Russian 
Federation not inconsistent with this document [1].

By itself, the method of forming representative body of municipal areas 
from delegates of settlements has significant advantages, that is why it is in de-
mand by many municipalities. First, it greatly reduces the price and simplifies 
the process of forming local self-government bodies in municipal area, allow-
ing them to completely do without municipal elections. Second, it provides a 
direct interaction between area and settlement authorities, since the representa-
tive body of the area includes the heads of settlements and the most active of 
their deputies, which, as a rule, are actively involved in the implementation of 
municipal management in the settlement and know its problem well. Third, it 
reduces the costs of managerial apparatus of representative bodies in area as a 
whole.

Probably, if the above method would not have flaws – it would be used by 
all or most municipal areas of the Russian Federation. But there are such flaws. 
They are due to possible conflict of interest of deputies, who are forced to defend 
the needs both of  area and settlements (not in all cases coincide), lack of time 
(if settlement head has a main job in the settlement, activity in the role of area 
deputy will be, likely, perceived by him on leftovers). Not the last role is taken by 
demographics: the specificity of the majority of Russian municipal areas is that in 
the administrative center of an area, as a rule, lives a sizeable part of the popula-
tion (in some cases over 90%). The requirement of equal regardless of settlement 
population representational quota leads to the fact that the interests of the major-
ity of inhabitants are absolutely represented by deputies’ minority.

It is not surprising that only about 10% of municipal areas of the country use 
the considered method of forming representative bodies. Against this backdrop, 
the desire of authors of the draft law to impose it to remaining 90% looks strange 
enough.
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Perhaps, the desire of the authors of the draft law to eliminate municipal 
elections in municipal areas (officially these amendments are offered “in order to 
strengthen the position of urban and rural settlements in the organization of ensur-
ing the activities of municipal areas, to improve the efficiency of intermunicipal co-
operation in municipal areas” [4]) has outweighed all obvious shortcomings of the 
proposed method. Anyway, the grounds for such conclusion may be given by some 
other provisions of the draft law, which also aim to reduce the number of cases of 
direct election of local self-government officials by the population.

So, in article 36 of the Federal Law “On the General Principles of Local Self-
Government in the Russian Federation” is offered to enshrine the following provi-
sions:

- the head of municipal area is elected by representative body of the mu-
nicipal area from its members, exercises the powers of its chairman;

- the head of urban district with intracity division is elected  by repre-
sentative body of the municipality from its members, exercises the powers of its 
chairman;

- the head of urban settlement is elected by representative body of the 
settlement from its members, exercises the powers of its chairman;

- the head of intracity area is elected by representative body of the intrac-
ity area from its members, exercises the powers of its chairman.

Proceeding from this, it is assumed preserve the direct elections of the head 
of municipality (except for the cities of federal significance) only in urban districts 
without intracity division, as well as in rural settlements (where they are currently 
being carried out very rarely). This position seems to be not meeting the task, which 
has been put in the Annual Address of the President of the Russian Federation, 
concerning approaching of local self-government to the population; rather it recalls 
next “tightening of nuts” and strengthening the vertical of power.

Finally, the last of the most significant – in our opinion – amendments pro-
posed in the draft law concerns the formation of the tender committee in carrying 
out the contest to fill the position of the head of local administration. If the current 
legislation provides for certain participation of the representatives of public au-
thorities in formed in municipalities tender committees, the considered draft law 
suggests strengthening of this participation.

In particular, it contains the following provisions.
In a municipal area, urban district, urban district with intracity division, in-

tracity municipality of a city of federal significance a half of the members of tender 
committee is appointed by the representative body of corresponding municipality, 
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and the other half – by the highest official of a subject of the Russian Federation 
(head of the supreme executive body of State power of a subject of the Russian 
Federation).

In the case of contest in a municipal area, in which is considered to form local 
administration of municipal area, which bears the duty to exercise the powers of 
local administration of settlement that is a center of the mentioned area, one quarter 
of the members of tender committee is appointed by the representative body of the 
municipal area, one quarter – by the representative body of the settlement that is a 
center of the municipal area, and a half – by the highest official of a subject of the 
Russian Federation (head of the supreme executive body of State power of a subject 
of the Russian Federation).

In general we can say that the draft law introduced to the State Duma, on 
the one hand, reduces the possibility of the population to influence on municipal 
structures (due to the reduction of municipal elections), on the other hand, clearly 
reduces the independence of local self-government by increasing the powers of the 
State in this area. Even in those few cases where, under the current legislation, mu-
nicipalities still have the opportunity to make a choice on the structure and method 
of forming their bodies, it is offered to deny them this choice.

At that the draft law, as has been noted above, does not mention the financial 
component of local self-government, while the President of the Russian Federation 
in his Address directly acknowledged that “the scope of responsibility and resourc-
es of municipalities, unfortunately, and you know it well, are not balanced”. The 
explanatory note to the draft law states only that its provisions “do not touch upon 
any issues of improvement legal regulation of the financial-economic foundations 
of local self-government. These issues will be regulated by other legislative initia-
tives”. Perhaps it will be so. However, it is all too reminiscent of the situation 2002-
03, when during the consideration of a new draft law on local self-government rep-
resentatives of the President and the Government assured the deputies of the State 
Duma that after its adoption would be amended tax and budget codes that would 
give local self-government a sounded financial footing. These amendments were 
eventually made, but the reality proved to be extremely far from the promised, as 
a result the local self-government in Russia remained non-independent and finan-
cially dependent on the State.
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Opinion that the theory of administrative-legal management and perfor-
mance criteria for this type of management can be based not on a real management, 
but on some theoretical assumptions [23; 24]: the assumption of public, social and 
private interests, their mutual influence and incidence, is pretty controversial. In 
our opinion theoretical models must: (a) have such property as reality; b) have ele-
ments of performance. The basic criterion for any theory must be its adequacy [25; 
26]. This raises a number of questions. Can a theory be at odds with reality [21: 22]? 
Must a theoretical model describe the reality? If yes, to what extent?

To answer these questions, it should be noted that the current state of public 
and especially of administrative-legal management in Russian society has formed a 
critical attitude both to the rules and criteria of administrative management. There 
has been formed a situation in modern Russia, which shows obvious inability of the 
authorities to implement effectively their functions in the field of public adminis-
tration, because the authorities, having destroyed the old command-administrative 
system, has not established a corresponding alternative [1, 27-28]. That is why this 
raises a number of questions. What are the criteria of management efficiency and 
optimality? What is the mechanism of impact of public administration on socio-
economic processes in the society?

Assuming that power, management and socioeconomic processes in society 
are coordinated through the institute of national law. Consequently, the law is a 
systemic regulator and indicator of the efficiency of public administration, includ-
ing in economic sphere. At that, it is generally accepted that the key element of 
the Russian law is the legislation. Critical society’s condemnation of basic legal 
institutes and the lack of developed legal thinking in their entirety create obstacles 
in the formation of positive society’s expectations concerning law as a social regu-
lator. According to A. E. Leist, that is why there is a situation in which “in many 
wishes to adopt new laws their guarantor is seen not in the form of court with 
democratic procedure, with strict observance of human rights, with the guarantees 
of reaching objective truth on a case and inevitability law-enforcement process, 
but in something like the figure of a strong-willed and authoritative administrator 
with unrestricted freedom of discretion and the right derivative coercion” [6, 330]. 
These trends have formed a negative society’s attitude to the normatively estab-
lished management order that manifests in a negative attitude to the law in general 
and to administrative-legal management in particular.

Disadvantages of functioning of state and municipal authorities, shortcom-
ings in the mechanisms of management of society and socio-political processes in 
it are manifested not so much in law, as in the institutional “shell” of the triad of 
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public authority, management, socio-economic state of society, as in the conse-
quences of enforcement. This is manifested in the fact that a literal interpretation 
of Russian legislation norms raises significant contradictions between the tasks of 
authorities, the tasks of the State, public expectations and socio-economic needs 
of the population.

There is a well-grounded position of Yu. V. Romants that “if a literal in-
terpretation of norms generates a morally flawed situation, it means that it does 
not reveal the actual content of the norm” [14, 228], prevents the achievement of 
positive justice, distorts the essence of law and destroys legal foundations, and, 
therefore, the law enforcer shall use other mechanisms of legal regulation and 
legal techniques and rulemaking concepts.

These circumstances, taken together, form a need for improvement the 
mechanisms of state-authoritative management and strengthening of their posi-
tive impact on society and the field of economy. However, as we have already de-
termined, it cannot be without real and effective functioning of the State, without 
its legal system and, first of all, without high-quality public-legal management. 
The power and law are the creatures of the whole society and in their unity de-
fine the ideology of society development, however, the specificity of this devel-
opment is determined by society mentality and culture [16, 72]. Society and the 
State develop, and in their development they influence each other. All this creates 
a need for exploring the dynamics of formation of administrative-legal manage-
ment and, in particular, for the study of development evolution of public admin-
istration in the State and the nature of its impact on the economic sphere. Earlier, 
O.  E. Leist drew attention to the fact that “in all its essential properties the law 
depends on the State, up to the fact that the credibility of law is predetermined 
by the credibility of the State, its attitude to created law, the degree of positivity 
of public services, strength (or weakness) of the very State” [6, 147]. This paper 
includes an attempt to study the development dynamics of public management 
within the framework of administrative-legal management. To analyze the nature 
and understand the systemic concepts we should consider administrative-legal 
management as a special kind of social system with properties of organization 
and systematization [9, 61-68]. At that, it should be borne in mind that this type of 
management has basic patterns identified by D. A. Pospelov [13], V. P. Shemetov 
[20] and P. Senge [11]. Analysis of these patterns allows us to generate four basic 
types of administrative-legal management, namely:

1) Direct administrative-legal management of mandative type.
2) Administrative-legal management with feedback elements.
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3) Model system of administrative-legal management of adaptive type.
4) Administrative-legal management system of reflexive type.
At that, it should be noted that these types have their own structure, duration 

(time period) of dominant influence on the system of public administration and 
their place in dynamics and system of state public management of a corresponding 
rule of law.

Let’s pay attention to the peculiarities and specific features of management 
types that we have distinguished.

1) Direct administrative-legal management of mandative type. Under this type of 
management we should understand the mechanism of imperative orders from the 
subject to the object of management as a core element of management actions. The 
object of management, its interests, motivations and reactions to the imperative 
orders of authoritative subject are outside the interests of the authoritative subject, 
are not taken into account by the latest in its authoritative-managerial activity. 
For managing subject of this type the dominant objectives may be: 1) obtrusion on 
management object of a certain type of conduct in an optimal manner, with mini-
mal functional costs; 2) overcoming the critical point of life-sustaining activity of 
management subject through use the resources of management object; 3) search 
of strategy for management on the principle of “exploratory attack” with the ad-
missible probability of cessation of functioning (destruction) of management ob-
ject. The specified type of management system refers to systems with open type of 
management where an authoritative imperative decree has the nature of “hard” 
order for management object. In such type of management the legal system of the 
State is closed to perception of any information both from the managed object and 
from the society. Public power system in this type of management does not react 
on occurring changes resulting from such managerial impact. In a State, with 
the dominance of the specified type of management, cannot operate civil society 
with all its attributes (developed democracy; legal protection of citizens; social 
self-government; mechanisms for the protection of human rights and freedoms; 
pluralism of opinions; advanced civil culture; free competition). Elements of civil 
society in the specified hard system of direct management of mandative type, as 
a rule, have not been formed yet, either, for the interests of management subject, 
must be suppressed. With this type of management, the society, in order to com-
pensate for the negative effects of management, is forced to gradually establish 
and develop its alternative system of relations regulation, which is independent 
from the formal legal system. In this case, one should agree with the opinion of P. 
A. Zelenskii that there is a possibility of emerging the processes “of forming the 
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so-called “shadow law”, by which the society, not relying on the State, is trying 
to meet their own needs” [3, 4]. Legal relations of this type of administrative-legal 
management are characterized by the following properties: lack of flexibility of 
the organizational structure of management; Caesarism in control system; abso-
lute centralism in decision-making; rigid hierarchy of power. In this type of man-
agement the structure of public management is distinguished by the presence of 
functional versatility of the bureaucratic structure of three types: linear structure 
of administrative-legal management; functional structure of administrative-legal 
management; linear-functional structure of administrative-legal management.

Linear structure of administrative-legal management is characterized by the con-
centration of managerial powers in a single center (body), and management objects 
are subordinate to one managerial subject. The strong points of this management 
structure include one-man management, easiness of management, and absence of 
managerial functions duplication. Disadvantages of this management structure in-
clude centralism in decision-making and problem of managerial competence, as 
well as a significant increase in the volume of information and the adequacy of its 
perception by management subject.

Functional structure of administrative-legal management is characterized by the 
allocation of managerial powers in certain areas of activity; as a result the manage-
rial powers are allocated among specially appointed (created) competent entities 
(bodies) of management. The strong points of this management structure include 
the formation of a team of specialists with skills and endowed with certain ad-
ministrative jurisdictions within a strictly defined field, and subordination of these 
specialists to a single entity. A significant advantage of this management structure 
is the introduction of professionalism elements in decision-making. Disadvantages 
of this management structure include vague allocation of managerial functions and 
the possibility of contradictions in the realization of goals and objectives of “their” 
divisions to the detriment of management in other areas.

Linear-functional structure of administrative-legal management is characterized 
by the compound of linear management system and the separation in it of function-
al structure of managerial jurisdiction. This management structure preserves the 
principle of one-man management, but managerial decrees are received by man-
agement object from various managerial bodies, which have basic competencies 
and skills in certain fields of activity. Advantages of this management structure 
include the fact that the highest management body delegates part of its managerial 
jurisdictions to specially created competent authorities with the subsequent mecha-
nism of monitoring over their implementation. In turn, the functional management 
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subjects by themselves exercise a part of their managerial competences, and other 
part is implemented through the mechanisms proposed to top management. Top 
management, while maintaining a rigid hierarchy of authority, regulates the tactics 
managerial impacts in separate fields of activity with a view to their coordination 
and adequacy to the strategic interests of the entire management system. Disad-
vantages of this management structure include the expansion of management ap-
paratus, significant funding increases, complication of authoritarian management 
structure.

2) Administrative-legal management with feedback elements.
This type of administrative-legal management is introduced an entirely new 

element – feedback, which introduces correlation dependence of management on 
consequences of inconsistencies of managerial impact results with the previously 
specified parameters. At that, the mechanisms of administrative-legal management 
are adjusted by monitoring over the change of behavior of management object as a 
result of managerial impact. In this type of management the management structure 
is complicated through the separation of functions of management and functions 
of control and oversight. If in the direct administrative-legal management of man-
dative type the management absorbs control and oversight, and any management 
includes hard control and oversight over its execution with the right of instant 
administrative suppression of any deviations from the expected result, then ad-
ministrative-legal management with feedback is introduced an additional subject – su-
pervisory authority, which receives special control and supervisory powers. These 
powers are implemented in the possibility of supervisory authorities to monitor 
not only the conduct of management objects as a result of managerial activity, but, 
above all, to identify performance (usefulness) parameters [15, 233-238] and social 
indicators of management impact [18, 75-81]. When this type of public manage-
ment, supervisory authorities form the so-called feedback that allows us to speak 
about the closed-loop management, due to which management subject receives 
feedback about the state of management object, about the implementation of mana-
gerial command. Feedbacks, according to A. A. Mamedov, are “indicator, allowing 
not only to capture the effect of managerial impact that has a place, but also to de-
fine new management tasks” [10, 4]. In the system of administrative-legal manage-
ment with feedback elements the role of supervisory authorities is reduced primar-
ily to oversight activity for actual identification of inconsistencies of management 
results with predetermined objectives and differentiation of this discrepancy into: 
significant discrepancy, which involves application of legal sanctions; insignificant 
discrepancy entailing linear adjustment of managerial decree. However, it should 
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be recognized that administrative-legal management with feedback elements (the 
second type of management) automatically switches to direct administrative-legal 
management of mandative type (the first type of management) unless specific final 
objectives of managerial impact are normatively established. In situations where 
such objectives are not established, and the management is implemented for the 
sake of process of management itself, feedback system as a closed loop manage-
ment will not work.

3) Model system of administrative-legal management of adaptive type.
Structure of model system of management is used in this type of adminis-

trative-legal management [13]. This type of management systems is capable of 
responding to the objective and subjective impacts by objects and taking into ac-
count the socio-economic consequences of management on relevant public rela-
tions. In this type of management, relations arising from the results of managerial 
impact are considered as external environment of public management itself. The 
significant difference of this type of management from direct administrative-legal 
management of mandative type (the first type of management) is that this type 
of management refers to the management of the closed-loop system of impact, 
because, in addition to direct impact of subject on object of management, man-
agement process depends on the conduct  of management subject and the nature 
of its response to managerial orders, which, in turn, depend on the methods of 
influence of management on the interests of all members of managerial relations. 
A key difference of the model system of administrative-legal management of adaptive 
type from administrative-legal management with feedback elements (the second type 
of management) is the nature of feedback. So, if the second type of management 
has the mechanism of linear dependency of management on the consequences of 
managerial impact results discrepancy with previously specified parameters, then 
the model system of administrative-legal management fundamentally changes the 
nature of feedback, in which direct feedback is replaced by the multi-level connec-
tion of adaptive nature. At that the adaptive nature of feedback involves not just 
taking into account the conduct of management subject under the influence of 
authoritative imperative orders, but the study of management object in interrela-
tion with its socio-economic indicators and legal environment of its functioning. 
In the process of public management of adaptive type they carefully study man-
agement object, the basic elements of its life, and the legal algorithms of function-
ing in economic turnover. The system of adaptive type provides in advance a list 
of essential algorithms of managerial actions aimed at analyzing the nature of 
socio-economic relations accompanying management mechanisms and varying  
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according to the level of achievement of management objectives. Thus, in the 
adaptive type of administrative-legal management the essential elements of man-
agement are: management subjects; supervisory authorities, jurisdiction of which 
allows them to register the conduct of management subjects, as well as the useful-
ness and assessment of managerial impact; mechanisms for the study of manage-
ment objects’ conduct; system of monitoring bodies.

4) Administrative-legal management system of reflexive type.
In this type of management the entire system of normative regulation of 

public management is recognized as a kind of reflexive system that has the fol-
lowing properties: ability to legally identify itself; ability to variably define its 
management strategy; the possibility of self-regulation; self-monitoring elements;  
ability to put tactical managerial objectives and to assess its performance; abil-
ity to adjust the functions of management subject depending on the dynamic of 
changes in status and state of management object; ability to change management 
structure with taking into account changes of legal status, social and economic 
system. The main theoretical mechanisms of reflexive type of management and 
application of this type of management in law were formulated by V. A. Lefevr 
in his “Lectures on the Theory of Reflexive Games” [8, 160-163], and also were 
reflected in the works of a number of modern scholars [2, 160-163; 19, 44, 59, 64; 3, 
2-4; 5, 13-15; 12, 49-50; 17, 21-22]. Unlike the system of administrative-legal man-
agement with feedback elements (the second type of management) and system of 
adaptive type of management (the third type of management), which should be 
attributed to a complex self-regulating management systems, the system of adminis-
trative-legal management of reflexive type refers to self-developing systems [35, 
7]. The key factor of reflexive type of administrative-legal management, which 
influences assessment of managerial impact, is not so much the management pro-
cess implemented in corresponding procedural form, not so much the results of 
law enforcement activity, but the perception of and response to the managerial 
impact of management object. That is why the managerial conflicts, including in 
the financial and economic sphere, are resolved by reflexion of participants to 
managerial relations through taking into account in these legal relations of the 
two basic postulates. First, the rule that the maximum benefits from managerial 
actions are obtained by the party to managerial legal relations who can anticipate 
the actions of other participants in the management system and therefore has the 
opportunity to build a tool for comprehensive assessment of its long-term pros-
pects. Second, the rule that the main backbone management factor is not the man-
agement process, but the conduct of management subject, which exactly forms 
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the final results of all management system depending on its efficiency and effec-
tiveness in achieving pre-set goals.

On the basis of the foregoing, we may make an assumption that the quality 
of the effectiveness of administrative-legal management is significantly influenced 
by an earlier missed out factor, namely: the nature of the feedback of an authorized 
subject of management with obligated subject of this management, as well as the 
system of interdependencies of impact of managed on conduct of obliged person 
through mechanisms for resolving corresponding conflict of interest of an authori-
tative subject over subordinated one.
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In accordance with the Code on Administrative Offences of the RF (hereinaf-
ter – CAO RF) [4], in the courts of the Russian Federation may be pending the cases 
of bringing to administrative responsibility with compositions of administrative 
offenses relating both to the exclusive competence of judicial bodies to consider 
cases on administrative offenses (see part 1, 3 article 23.1 CAO RF) and alterna-
tive competence if the authority or official, which received a case on administra-
tive offence, transfers it to the judge (see part 2 article 23.1 CAO RF). Moreover,  
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the procedure of administration of justice itself within the framework of initiated 
case on administrative offense is regulated, in addition to CAO RF, by “departmen-
tal” procedural laws of Civil Procedure Code of the RF (CPC RF) [3] and Arbitra-
tion Procedure Code of the RF (APC RF) [1].

Significant legal provisions of CAO RF affecting the administration of jus-
tice in the courts of general jurisdiction and arbitration courts, in our opinion, are 
enclosed in the norms of article 24.5. “Circumstances Precluding Proceedings on a 
Case Concerning an Administrative Offense”, which contains the specific grounds 
for termination of proceedings (if the grounds specified in the CPC RF and APC RF 
are considered general).

These circumstances include:
1) absence of occurrence of an administrative offence; 
2) absence of formal components of an administrative offence, including 

where a natural person has not attained, by the moment of committing unlawful 
actions (omissions), the age provided for by this Code for holding him administra-
tively responsible, or where a natural person, who has committed unlawful actions, 
is insane; 

3) actions of a person in a state of extreme necessity; 
4) issue of an amnesty act where such act eliminates the imposition of an ad-

ministrative penalty; 
5) repeal of the law establishing administrative responsibility; 
6) expiration of a limitation period for holding anyone administratively re-

sponsible; 
7) presence in respect of one and the same fact of committing unlawful ac-

tions (omissions) by a person, who is put on trial in connection with an administra-
tive offence, of a decision to impose an administrative penalty, or of a decision to 
terminate proceedings on a case concerning an administrative offence, or of a deci-
sion to initiate criminal proceedings against him; 

8) death of a natural person who is put on trial in connection with an admin-
istrative offence.

9) classification of a person, who has committed an administrative offence, as 
a special subject that should be brought to disciplinary responsibility under part 1 
article 2.5 CAO RF.

These circumstances, in our opinion, relate both to procedural aspects and to 
material ones, and, therefore, cannot be equated with the grounds for termination 
of proceedings on a case in an arbitration process and judicial process in the courts 
of general jurisdiction.
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For example, APC RF links the termination of proceedings (see article 150 
APC RF) in arbitration courts with the determination during a court hearing of the 
following circumstances:

1) the case is not subject to consideration by an arbitration court; 
2) there exists a judicial act of an arbitration court, of a court of general juris-

diction or of a competent court of a foreign state, adopted on a dispute between 
the same persons, on the same subject matter and on the same grounds, with the 
exception of cases, where the arbitration court refuses to recognize and enforce the 
judgment of the foreign court; 

3) there is decision of an arbitration tribunal made on the dispute between the 
same persons, on the same subject matter and on the same grounds, with the excep-
tion of cases, where the arbitration court refuses to issue a writ of execution for the 
compulsory execution of the arbitration tribunal decision; 

4) the plaintiff has renounced the claim and the renunciation was accepted by 
arbitration court

court; 
5) an organization, which is a party to the case, has been liquidated; 
6) after the death of an individual, who has been a party to the case, the dis-

puted legal relation does not allow legal succession; 
7) If there is an effective arbitration court or general jurisdiction court deci-

sion on a previously considered case, in which the conformity of the disputed act to 
a normative legal act of greater legal force was checked on the same grounds (see 
part 7 article 194 APC RF). 

Only when the given circumstances are identified, an arbitration court with-
out considering a case on the merits shall issue a ruling to terminate the proceed-
ings, with all the consequences that come with it.

Analysis of the norms of APC RF concerning other cases, which involve the 
possibility of terminating proceedings, did not reveal the presence of similar with 
CAO RF (article 25.4) grounds for termination of proceedings on a case executed by 
a court ruling.

Considering the provisions of part 6 article 205, part 2 article 206 APC RF, it 
can be concluded that in arbitration proceedings on case of an administrative of-
fence the circumstances established by the court – the lack of the fact of an adminis-
trative offense; no confirmation that it is committed by a person in respect of whom the 
protocol of administrative offense has been drawn up; absence of a ground for drawing 
up the protocol on administrative offense and powers of an administrative body that 
has prepared the protocol; absence of administrative responsibility for the commission 
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of such offense; lack of grounds for bringing to administrative responsibility of a person 
against whom the protocol has been drawn up – lead to failure to meet the demand of 
an administrative body concerning bringing to administrative responsibility.

Thus, despite the fact that CAO RF operates with the concept of “termina-
tion of proceedings” in the above mentioned case, the outcome of the arbitration 
process will be the making of decision not to bring an accused of committing an ad-
ministrative offence to administrative responsibility, but not the making a ruling to 
terminate the proceedings under article 151 APC RF. The resolutory and reasoning 
part of a judicial act in this case shall reflect the reason for the refusal of bringing 
to administrative responsibility, including grounds for termination of proceedings 
with reference to article 24.5 CAO RF

Existence of the decision of an arbitration court (or any other judicial act of 
superior instances of arbitration court that resolves the case on the merits) allows 
a person, who has not been brought to administrative responsibility, to claim for 
compensation the costs incurred on the basis of article 110 APC RF.

In absolutely another way the legislator has come to normative regulation of 
judicial process in the cases of bringing to administrative responsibility, considered 
in the courts of general jurisdiction. And the main difference is that arbitration court 
is not actually a body of administrative justice. In cases arising from public legal 
relations, including in cases of bringing to administrative responsibility, arbitration 
court is a judicial body that evaluates and accept the legal position of one of the par-
ties participating in the process, while the court of general jurisdiction in cases of 
bringing to administrative responsibility acts as a body exercising administrative 
justice and pursuing the offender. The Courts of general jurisdiction (justices of the 
peace) are in ambivalent position. According to CPC RF, they should administer 
justice, according to CAO RF, they should prosecute the perpetrator while protect-
ing the interests of the public party to judicial process at first instance.

We believe that this duality of the status of judges is the cause of insistent de-
mands of the legal community in the formation of separate administrative courts, 
the purpose of which is not to administer justice, but administrative non-depart-
mental judicial prosecution of offenders for administrative offenses. Development 
and adoption of the Code of Administrative Court Procedure without forming sep-
arate administrative courts (outside the structure of courts of general jurisdiction), 
in our opinion, will not solve the issue of conflict of court position dualism in cases 
relating to bringing to administrative responsibility.

At present, CPC RF provides the following general grounds for the cessation 
of proceedings:
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- the case is not subject to consideration and resolving in court in civil pro-
ceedings on the grounds provided for in paragraph 1 part one article 134 of 
CPC RF (an application is not subject to review and resolving in civil pro-
ceedings, since the application is being considered and resolved in another 
judicial procedure; an application is filed to protect the rights, freedoms or 
legitimate interests of another person by state body, local self-government 
body, organization or citizen that is not granted such a right by CPC RF 
or by other federal laws; an application, filed in one’s own name, contests 
acts, which do not affect the rights, freedoms or legitimate interests of the 
applicant);

- there is an entered into legal force and court decision taken on the dispute 
between the same parties, concerning the same subject matter and on the 
same grounds or a court ruling to terminate the proceedings in connection 
with a retraxit or settlement agreement of the parties;

- plaintiff has renounced the claim and the renunciation is accepted by court;
- parties enter into a settlement agreement and it is approved by court;
- there is a decision of arbitration tribunal, which has become binding on the 

parties, that has been adopted on the dispute between the same persons, 
on the same subject matter and on the same grounds, with the exception of 
cases, where court refuses to issue a writ of execution for the compulsory 
execution of the arbitration tribunal decision; 

- after the death of an individual, who was a party to the case, the disputed 
legal relation does not allow legal succession or liquidation of an organi-
zation, which was one of the parties in a case, is completed (see article 220 
CPC RF).

However, in respect of proceedings on cases arising from public legal rela-
tions, there is another rule of termination the proceedings – proceedings shall be 
terminated if there is a decision of court taken on an application concerning the 
same subject matter and entered into legal force (see article 248 CPC RF).

Similarly to arbitration process in the courts of general jurisdiction proceed-
ings are terminated by the decision of court, which states that a repeated going to 
court concerning a dispute between the same parties, on the same subject matter 
and on the same grounds is not allowed (see article 221 CPC RF).

Despite the fact that the judgment of the court of first instance, which re-
solves a case on the merits, shall be taken by the Russian Federation in the form of 
a court decision (see article 194 CPC RF), CAO RF for cases concerning bringing to 
administrative responsibility provides for another form of judicial act – resolution  
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(see articles of CAO RF). And due to the fact that there is no such kind of dispute 
(case) as bringing to administrative responsibility in article 245 CPC RF in list of 
cases arising from public legal relations, the court of general jurisdiction (justice 
of the peace) considers the matter in accordance with the rules of CAO RF, and 
the norms of CPC RF it applies only in case of unsettlement any matter under the 
norms of CAO RF. I.e., for the court of general jurisdiction the basic procedural act 
in a case of bringing to administrative responsibility is CAO RF and in the missing 
part (subsidiary) – CPC RF.

This rule is enshrined by provisions of part 1 article 246 CPC RF.
“1. Cases arising from public legal relations are considered and resolved by a 

judge alone, and in cases stipulated by a federal law jointly under general rules of 
action proceedings with the peculiarities specified in the present chapter, chapters 
24-26.2 of this Code and other federal laws”.

Reference rule on “other federal laws” provides for the possibility to apply 
procedural norms of CAO RF in proceedings in the courts of general jurisdiction, 
including article 29.1 “Preparation for Hearing a Case Concerning an Administra-
tive Offence”:

“A judge, body, or official, when preparing for consideration of a case concerning an 
administrative offence, shall clarify the following issues: 

1) whether consideration of this case is within the scope of their jurisdiction; 
2) whether there are circumstances precluding the possibility of trying this case by 

the judge, member of the collegiate body, or official; 
3) whether a record of an administrative offence and other records provided for by this 

Code, are drawn up correctly, as well as whether other materials of the case are formalized 
in the correct way; 

4) whether there are circumstances precluding proceedings on the case; 
5) whether the materials of the case are sufficient for considering it on its merits; 
6) whether there are petitions and recusations”.
And in the case of circumstances provided for in article 24.5 CAO RF, the 

court takes the decision to terminate proceedings on administrative offence (see 
part 2 article 29.4 CAO RF). This judicial act is not provided for by the norms of 
CPC RF, which govern the order for allocation of court costs, and CAO RF norms 
on the composition of judicial costs (article 24.7) are not identical with the relevant 
norms of CPC RF. List of expenditures attributable to judicial costs under CAO RF 
is short enough, and these costs do not include the cost of lawyer services or other 
person involved in the proceedings as a defense attorney. The Plenary Session of 
the Supreme Court of the RF focused attention on this fact [6]. However, the court 
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of last resort admits: “Since in the case of refusal to bring a person to administrative 
responsibility or meeting its appeal against the resolution of bringing to adminis-
trative responsibility this person is suffered due to the expenditures for the cost of 
services of a person who has provided legal assistance, these costs on the basis of 
articles 15, 1069, 1070 of the Civil Code of the RF may be recovered in favor of the 
person at the expense of the relevant treasury (treasury of the Russian Federation, 
the Treasury of a subject of the Russian Federation)” [6].

Thus, an acquittal on the case of bringing to administrative responsibil-
ity (including concerning termination of proceedings irrespective of termination 
grounds) issued by the court of general jurisdiction, provides this acquitted per-
son the ability to state a claim for damages associated with the proceedings on 
bringing to administrative responsibility, but not included in judicial costs. But we 
should not forget that the possibility to recover is not the same to recovery itself.

The fact is that article 1069 of the Civil Code of the RF [2] provides for re-
imbursement for the harm inflicted to a citizen or legal person only as a result of 
illegal actions (inactivity) of state bodies, local self-government bodies or officials 
of these bodies. And part 1 article 1070 of the Civil Code of the RF provides for 
reimbursement for harm inflicted by special subjects of law (bodies of inquiry, pre-
liminary investigation, prosecution and court) in special cases of administrative-
legal disputes – unlawful bringing of an individual to administrative responsibility 
in the form of administrative arrest, as well as unlawful bringing of a legal person 
to administrative responsibility in the form of administrative suspension of activ-
ity. I.e., in the case of reimbursement for harm inflicted by bringing of plaintiff to 
administrative responsibility that has been voided in the process of administrative 
proceedings, the court must establish the illegality in actions of an administrative 
jurisdiction body or its official, who drew up the report of administrative offence, 
to make a positive decision on the claim.

Analysis of the circumstances that exclude proceedings on case of administra-
tive offence (article 24.5 CAO RF) indicates that in the event of termination of pro-
ceedings on the case of bringing to administrative responsibility on such ground 
as expiry of the period of limitation for bringing to administrative responsibility, 
the court that hears the claim against administrative jurisdiction body concerning 
reimbursement of harm, in fact, will have to get into all the circumstances of the ter-
minated case of bringing the plaintiff to administrative responsibility to determine 
the presence or absence of unlawful action in drawing up the protocol on adminis-
trative offence, the presence or absence of an event or composition of administra-
tive offence.



45

Te
rm

in
at

io
n 

of
 p

ro
ce

ed
in

gs
 c

on
ce

rn
in

g 
th

e 
ca

se
 o

f 
br

in
gi

ng
 t

o 
ad

m
in

is
tr

at
iv

e 
re

sp
on

si
bi

lit
y:

 r
ei

m
bu

rs
em

en
t 

of
 c

ou
rt

 c
os

ts

Thus, a case of bringing to administrative responsibility that is terminated 
by the ground of expiry of the period of limitation for bringing to administrative 
responsibility in one court procedure (administrative) will begin (continue) its new 
life in other court procedure (civil). The above case on bringing to administrative 
responsibility, in our opinion, does not have prejudicial features due to the fact that 
the court ceases proceedings, without considering the presence of other, under arti-
cle 24.5 CAO RF, circumstances, choosing the path of the least resistance – determi-
nation of one procedural circumstance (expiry of the period of limitation).

We believe that the introduction of norm, which obliges to reflect in judicial 
act the presence or lack of all the circumstances established by the norm of article 
24.5 CAO RF, only would strengthen the judicial act and simplify the administra-
tion of justice on cases of reimbursement for damages demanded from administra-
tive jurisdiction bodies, since already in the resolution to dismiss the case on bring-
ing to administrative responsibility would contain the court’s conclusions on legal 
facts significant for taking decision in action proceedings concerning recovery or 
refusal the sums of cost of services of a person who has provided legal assistance to 
the plaintiff in administrative court procedure.

There are cases of ignoring direct orders of a superior judicial body by the 
justices of peace, despite the fact that paragraph 13.1 of the Resolution of the Ple-
num of the Supreme Court of the RF No. 5 from March 24, 2005 indicates that in the 
resolution on termination the proceedings on the grounds of  expiry of the period 
of limitation for bringing to administrative responsibility “should be mentioned all 
the circumstances identified on the case, and not only ones related to the expiry of 
the period of limitation for bringing to administrative responsibility” (based on the 
provisions laid down in paragraph 4 part 1 article 29.10 CAO RF), and the person, 
in respect of which a protocol on administrative offense has been drawn up, insist-
ing on its innocence “in order to ensure judicial protection of the rights and free-
doms of this person (part 3 article 30.6, part 3 article 30.9 CAO RF) cannot be denied 
in the testing and evaluation of arguments about the lack in its actions (inaction) of 
an administrative offense composition”.

For example, in the case considered by the justice of the peace of Judi-
cial District No. 11, city of Engels (Saratov region), in respect of LLC “Signal-
Nedvizhimost’”concerning an administrative offense under article 19.7 CAO RF, 
initially was made a resolution from April 15, 2013 on the case No. 5-176/2013 [7], 
by which the justice of the peace brought LLC “Signal-Nedvizhimost’” to admin-
istrative responsibility through seeing it guilty of administrative offense incrimi-
nated by the Federal Service for Alcohol Market Regulation.
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However, this resolution was canceled in appeals instance by Engels Dis-
trict Court on May 31, 2013 [8] under articles 1.6, 24.1 CAO RF on the following 
grounds:

- “there is no any evaluation of the mentioned in the protocol of adminis-
trative offence event of administrative offence, which is incriminated to LLC “Sig-
nal-Nedvizhimost’”, in the resolution of the justice of the peace”;

- “there are no conclusions of the Court, in which it has rejected the 
circumstances laid down in the protocol on the fact of failure of LLC “Signal-
Nedvizhimost’” to submit within 24 hours electronic copy of the declaration un-
der sub-paragraph 3 paragraph 4 article 14 of the Federal Law No. 171-FL from 
22.11.1995 “On State Regulation of Production and Turnover of Ethyl Alcohol 
and Alcohol-containing Products and on Restriction of Consumption (Drinking) 
Alcohol Products” and has come to the conclusion that LLC “Signal-Nedvizhi-
most’” violated the terms for submitting declarations about the volume of pro-
duction, turnover and (or) use of ethyl alcohol and alcohol-containing products, 
about the use of production capacity, as an organization implementing retail sale 
of beer and beer beverages, which has not been incriminated to LLC “Signal-
Nedvizhimost’” by an official”;

- “the justice of the peace has not adequately set out its arguments, on 
which it concluded on calculation of the terms of declaration submission (period 
calculated in working days or calendar ones). At that, it has not taken into account 
that at calculation of time terms, calculated either in working days or in calendar 
ones, weekends and public holidays are not counted”;

- “the justice of the peace has admitted a substantial violation of proce-
dural norms of CAO RF, which has not allowed complete, objective and compre-
hensive consideration of the present case”.

The case of administrative offence of LLC “Signal-Nedvizhimost’” that was 
transferred to the justice of the peace for a retrial was ceased by the proceedings on 
the case of June 19, 2013 on the ground of the expiry of the period of limitation with 
reference to the unconditionality of this circumstance:

“In accordance with clause 14 of the Resolution of the Plenary Session of the 
Supreme Court of the Russian Federation No. 5 from March 24, 2005 “On some 
Issues that Arise in Courts when applying the Code on Administrative Offences of 
the RF” expiration of the established by article 4.5 CAO RF periods of limitation for 
bringing to administrative responsibility is unconditional basis that excludes pro-
ceedings on a case of administrative offence (paragraph 6 part 1 article 24.5 CAO 
RF)” [9].
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In our example the justice of the peace having received the abolition of its 
wrongful judicial act, avoided a retrial in order not to “give a leathering” to itself, 
although in objection to the protocol on administrative offence and in subsequent 
court documents LLC “Signal-Nedvizhimost’” with stubborn persistence insisted 
on termination of proceedings on the basis of part 1 article 24.5 CAO RF (exonera-
tive ground).

The presence of reference to paragraph 14 of the Resolution the Plenary Ses-
sion of the Supreme Court of the Russian Federation No. 5 from March 24, 2005 
in the judicial act of the justice of the peace, in our opinion, indicates that the 
judge is also aware of the content of paragraph 13.1 of the mentioned Resolution. 
However, the justice of the peace evaded from determination of a legal fact “that 
the actions of the person, in respect of whom a report on administrative offence 
has been drawn up, do not contain the composition of administrative offence or 
the very event of administrative offence, and did not issued a decision on the ter-
mination of proceedings pursuant to paragraph 1 or paragraph 2 of article 24.5  
CAO RF.

It seems to us, that the absence in CAO RF of norms of direct actions contrib-
utes to the subjective perception, interpretation and application by justices of the 
peace of not only law norms, but also mandatory for application the higher judici-
ary’s acts reflecting the legal position regarding the enforcement of federal laws.

Therefore, in our view, article 24.5 CAO RF should be amended through in-
clusion in it part 3 as follows:

“3. Proceedings on a case of administrative offense shall be terminated in con-
nection with the circumstance provided for in paragraph 6) of part 1 of this article 
only in the absence of other circumstances specified in part 1 of this article. In all 
other cases, the case proceedings are to be terminated on the basis of identified circum-
stances from the list of paragraphs 1)-5), 7) and 8) of part 1 of this article”.

As for judicial costs, it should be noted that the legislator differently ap-
proached the issue of their determination in various legal proceedings. Allowing 
identical rules in the arbitration and civil court procedure, the list of types of costs, 
included in judicial costs, has been significantly shortened in administrative court 
procedure (although in CAO RF consider costs of any proceedings on case of ad-
ministrative offence).

In our view, the exclusion from judicial costs the expenditures on payment 
the services of a person providing legal assistance to an accused in committing  
an administrative offence is hardly justified, and creates an additional burden on 
the judicial system (courts of general jurisdiction).
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In the comparison of court proceedings on a case of bringing to administra-
tive responsibility, which takes place in arbitration courts and case of administra-
tive offence in the courts of general jurisdiction, in our view, the logical simplicity 
and rationality of process’s upbuilding in arbitration courts is in better position 
than process in the courts of general jurisdiction.

The issue of distribution of court costs in arbitration courts is resolved by 
that court (judge), who was considering the case of bringing to administrative re-
sponsibility, while the court of general jurisdiction, which considered the case of 
administrative offense, determines the fate of the costs on the case only within the 
scope of: 1) sums payable to witnesses, victims, their legal representatives, attesting 
witnesses, experts, specialists, interpreters, including payments to cover the cost of 
travel, the rent of residential premises and additional costs associated with living 
outside the place of residence (per diem); 2) sums spent on storage, transportation 
(shipping) and the study of material evidence, instrument of crime or  subject of an 
administrative offense. Amounts expended for salaries of a person who provides 
legal assistance to accused of committing an administrative offence shall be com-
pensated in another judicial process – civil one considered within adversary pro-
ceedings. And in this case, one more general jurisdiction court must go into all the 
niceties of a case of administrative offence to resolve the issue of compensation to a 
person previously accused of committing an administrative offence.

We believe, that the legislator, not including into judicial costs in a case of 
administrative offense the expenditures on salary of a person providing legal as-
sistance to the accused of committing an administrative offence, was guided by 
good intentions – to prevent the financial burden on the treasury, which is possible 
due to weak legal training of administrative jurisdiction representatives and as a 
result a large number of lost judicial processes in cases of administrative offences 
of persons whose interests are protected by professional advocates, lawyers and 
law firms. However, winning in another proceedings (arising from administrative 
court procedure) a lawsuit with property claims, a person previously accused of 
administrative offence is entitled to represent judicial costs incurred already in this 
civil court procedure under norms of CPC RF.

It is expedient on the basis of the provisions of APC RF to bring to unifica-
tion the norms on court costs and their allocation in all types of court procedure. 
In our view, it is possible to remove the conflict of various procedural laws’ norms 
through making the following addition to article 24.7 CAO RF:

“5. In the case of proceedings on case of administrative offence in the courts 
of general jurisdiction and arbitration courts, the costs on the case of administrative  
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offence and the order of their distribution are determined by the relevant norms of  
CPC RF and APC RF on the composition and allocation of judicial costs”.

Until then, let’s hope that the courts of general jurisdiction would strictly 
follow the legal position of the Constitutional Court of the Russian Federation in 
terms of reimbursement set out in paragraph 6 of the Resolution No. 9-P from June 
16, 2009:

«…waiver of administrative prosecution in connection with the expiration of the 
statute of limitations for bringing to administrative responsibility cannot impede the 
realization of the right to reparation for harm inflicted by the unlawful actions of of-
ficials, committed in proceedings on a case of administrative offence. Dismissal of a 
case is not an obstacle for the establishment in other procedures of neither a person’s 
guilt as a basis for bringing it to civil responsibility or its innocence, nor illegality of 
administrative prosecution that has taken place in respect of a person in case if harm 
has been inflicted to it: the controversy concerning reimbursement of harm inflicted by 
administrative prosecution and concerning reimbursement for moral damage or, on the 
contrary, concerning recovery of property and moral damage in favor of the victim of 
an administrative offense are settled in court in civil proceedings (article 4.7 CAO RF).

A person, who has been brought to administrative responsibility, is involved in 
such a dispute not as a subject of public law, but as a subject of private law and can 
prove its innocence and suffered damages in the procedure of civil proceedings. Thus, 
the presentation of relevant demands not in administrative proceedings, but in other 
judicial procedure can lead to the recognition of illegal the actions of bodies that carried 
out the administrative prosecution, including the application by them of measures to 
ensure the proceedings on a case of administrative offense, and to a decision on compen-
sation for damages.

In any case, the termination of proceedings on a case of administrative offence 
because the statute of limitation of bringing to administrative responsibility has expired 
cannot prevent the use of the materials of the case as evidence in any other proceedings. 
However, since the decision to terminate the proceedings on a case of administrative 
offence specifies circumstances, which have been determined during consideration of 
the case (paragraph 4 part 1 article 29.10 CAO RF), then, as follows from part 2 article 
30.7 CAO RF that applies this rule to resolutions concerning complaints against deci-
sions on cases of administrative offences, these circumstances also have to be verified in 
the prescribed manner when dealing with complaints about the decision to terminate 
proceedings on a case of administrative offence.

Denial of the assessment of these circumstances to a person complaining against 
the relevant decision, including the circumstances proving unfounded conclusions of 



50

Te
rm

in
at

io
n 

of
 p

ro
ce

ed
in

gs
 c

on
ce

rn
in

g 
th

e 
ca

se
 o

f 
br

in
gi

ng
 t

o 
ad

m
in

is
tr

at
iv

e 
re

sp
on

si
bi

lit
y:

 r
ei

m
bu

rs
em

en
t 

of
 c

ou
rt

 c
os

ts

jurisdictional body on the presence in actions of these person of an administrative of-
fence composition, would be, in essence, a denial of the right to judicial protection, at 
that, the Law expressly obliges a judge, a superior official in dealing with complaints 
against the decision on a case of administrative offence to check it in full, just as in the 
case of subsequent revision of decision made on the complaint against the judgment on 
a case of administrative offence (part 3 article 30.6 and part 3 article 30.9 CAO RF).

Thus, by reason of its constitutional and legal sense in the system of the cur-
rent legislation the provision of paragraph 6 part 1 of article 24.5 CAO RF suggests 
that when the proceedings on a case concerning an administrative offense have been 
terminated due to the expiration of the statute of limitations for bringing to adminis-
trative responsibility, the validation and evaluation of the findings of a jurisdictional 
body about the presence in actions of a particular person of administrative offence com-
position are not excluded. Otherwise would obstacle judicial protection of rights and 
freedoms of citizens, making illusory the mechanism of reimbursement for damages in-
flicted by abuse of power, and, consequently, it would be contrary with articles 19, 45, 
46, 52 and 53 of the Constitution of the Russian Federation” [5]. 
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In accordance with paragraph 1 article 46 of the RF Constitution, everyone 
is guaranteed judicial protection of its rights and freedoms. At that, the content 
of this constitutional right is not limited solely to the right of citizens on initial 
judicial recourse for the protection of violated rights and legitimate interests. The 
Constitutional Court of the Russian Federation has been repeatedly formulating 
legal positions disclosing the essence of the constitutional right of citizen to judicial 
protection, which lay in necessity to provide legal possibility for appeal against 
a court decision to a higher court. Thus, according to the Constitutional Court of 
the Russian Federation, a decision cannot be considered fair and true in the lack of 
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possibility of judicial error correction, [5], and the effective guarantee of protection 
is itself the possibility of reconsideration by a higher court, which in one form or 
another should be guaranteed by the state [4].

It is obvious that the correction of judicial errors should be carried out in the 
forms and with respecting standards of a particular type of court procedure: civil, 
administrative, criminal, arbitration. If reconsideration of a court judgment, which 
has not entered into force, on appeal (cassation) is a logical and valid continua-
tion of proceedings within the framework of yet unfinished case, then supervisory 
review of a court judgment, which has entered into force, shall be recognized an 
extraordinary event aimed at elimination of a serious legal error, which has served 
as the basis for taking an unjust decision [12, 5-10; 11, 30-34; 7, 38-41; 8, 23-26; 6, 
45-47]. Failure to eliminate judicial error in such cases may lead not only to the 
violation of the rights and legitimate interests of private subjects (civil and arbitra-
tion process), but also to the devaluation of public management in case of unfair 
and non-correlating application of punishment to the guilty person in criminal and 
administrative court procedures. Search for an exact balance between public and 
private interests in the implementation of mechanisms for review of entered into 
legal force court decisions in field of criminal and administrative court procedures 
is the cornerstone of the corresponding branches of law designed to offer to law-
enforcement practice a model, in which a person guilty of offense will be justly 
punished with mandatory compliance with its rights and freedoms in the course of 
proceedings.

Most modern researches actively distinguish the sign of extraordinarity as 
one of the most important components of supervisory proceedings of the Russian 
judicial system. For example, K. I. Komissarov considers judicial supervision an 
extreme way of judicial control, precisely because the objects of reconsideration 
are court decisions entered into legal force. And at the same time he notes that ju-
dicial supervision (along with cassation control) acts as a form of judicial guidance: 
through their decisions taken in individual cases, courts of supervisory instance 
have a general preventive effect on judicial practice, orienting it towards a way 
strictly conforming to the law. In general he determines judicial supervision as a 
specific function of court aimed at the check of legality and validity of lower courts’ 
decisions entered into legal force, correction of their errors and implementation on 
this basis of judicial practice management [10, 367-368].

Also, substantiating exceptional nature of supervisory proceedings, T. V. 
Sakhnova underlines that supervisory proceedings undermine, question the legal 
force of court decision as an act of Justice. The mere fact of possibility of abolishing 
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a court decision, which has entered into legal force, says of extraordinarity (extra 
ordinem) of check [14, 653-654].

However, the mentioned sign of supervisory proceedings is not the only one. 
In General, analysis of the procedural legislation and legal literature allows us to 
formulate a general legal, interdisciplinary approach to determination of the essen-
tial features and tasks of supervisory instance in judicial process. Among the main 
signs of proceedings in supervisory instance are:

1) limited range of subjects with the right to commence proceeding in su-
pervisory instance (article 376 of the Code of Civil Procedure of the Russian Federa-
tion [2], article 402 of the Criminal Procedure Code of the Russian Federation [3], 
article 292 of the Arbitration Procedural Code of the Russian Federation [1]);

2) mandatory compliance with the normative procedure (time terms, form 
of documents, etc.) during the consideration of a case;

3) exclusivity (closed qualified list of grounds for cancellation of court de-
cisions that have entered into legal force (article 387 of the Code of Civil Procedure 
of the Russian Federation, article 409 of the Criminal Procedure Code of the Rus-
sian Federation, article 304 of the Arbitration Procedural Code of the Russian Fed-
eration));

4) finality of an ordinary judicial process.
Among the main tasks of supervisory instance are: 1) correction of judicial 

errors and 2) formation of a correct model of law-enforcement practice to achieve 
a set of goals, including: a) overall exercise of the constitutional right of citizens to 
judicial protection; b) ensuring the uniformity of legal space on the territory of the 
Russian Federation, etc.

Identification of the essential properties of proceedings in courts of supervi-
sory instance through the example of already existing models of criminal, civil and 
arbitration proceedings allows us to analyze supervisory proceedings concerning 
cases of administrative offences, to present its characteristic based on the principles 
common for all legal processes.

Isolation of supervisory proceedings concerning cases of administrative of-
fences, reviewing it upon a certain removal from other long-standing forms of court 
procedure has objective prerequisites that are due to the lack of legal tradition and 
dynamic development of administrative legislation only in the last decade, which 
was noted by D. N. Bakhrakh (since July 01, 2002 more than 120 amendments have 
been introduced to the new Code on Administrative Offences of the RF) [9, 3]. Hence 
imperfection, legal roughness and existence of legal gaps and conflicts in the pro-
cedural part of administrative legislation, which were noted by N. G. Salishcheva 
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in the following statement: “It is noteworthy that so far the legislator has failed to 
overcome some controversies in the positions of the two Codes – Code on Admin-
istrative Offences of the RF and Arbitration Procedural Code of the RF, concern-
ing the procedure to consider cases on administrative offenses. These controversies 
were actively discussed in scientific literature, even the Constitutional Court of the 
RF recommended to bridge the positions of these Codes on the issues of considera-
tion complaints against decisions on cases of administrative offences” [8, 13].

Study of the essence of supervisory proceedings on cases of administrative 
offences allows one to offer its author’s definition. Supervisory proceedings on cas-
es of administrative offences should be understood as activities of court (judge), 
which are regulated by procedural legislation, to verify the legality and validity 
of entered into legal force judicial acts concerning cases of administrative offenses, 
aimed at the identification and correction of judicial errors and resolution of ad-
ministrative-legal disputes.

For the purpose of complete scientific reflection of essential features of the 
proceedings on cases of administrative offences in the court of supervisory instance 
we introduce a classification of the kinds of supervisory proceedings on cases of 
administrative offences:

1. Depending on the procedural basis of supervisory proceedings on cases 
of administrative offences:

- supervisory proceedings in arbitration courts (chapter 30 of the Code on 
Administrative Offences of the RF, chapter 36 of the Arbitration Procedural Code 
of the RF);

- supervisory proceedings in courts of general jurisdiction (chapter 30 of 
the Code on Administrative Offences of the RF);

2. Depending on the subject that reviews a case on administrative offence 
in the court of supervisory instance:

- reconsideration by the Presidium of the Higher Arbitration Court of the 
Russian Federation of entered into legal force judicial acts (chapter 36 of the Arbi-
tration Procedural Code of the RF);

- reconsideration by the Chairman (Deputy Chairman) of the Supreme 
Court of the Russian Federation of entered into legal force judicial acts (part 2 arti-
cle 30.13 of the Code on Administrative Offences of the RF);

- reconsideration by the Chairmen (Deputies Chairman) of the Supreme 
courts of the republics, territorial, regional courts, the courts of the cities of Mos-
cow and Saint Petersburg, the courts of an autonomous region and autonomous 
districts of entered into legal force judicial acts;
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- reconsideration by district (Naval) military courts and military division 
of the Supreme Court of the Russian Federation of entered into legal force judicial 
acts;

3. Depending on the subject that has initiated supervisory proceedings on 
case of administrative offence:

- supervisory proceedings initiated upon the complaint of a person 
against whom a proceeding on case of administrative offence is being conducted;

- supervisory proceedings initiated upon the complaint of victim;
- supervisory proceedings initiated upon the complaint of legal repre-

sentative of a natural person;
- supervisory proceedings initiated upon the complaint of legal repre-

sentative of a legal person;
- supervisory proceedings initiated upon the complaint of lawyer or rep-

resentative;
- supervisory proceedings initiated upon the protest of prosecutor.
Another classification is proposed by G. A. Shevchuk [15, 8].
These classifications of the kinds of supervisory proceedings on cases of ad-

ministrative offences allow one to comprehensively present the supervisory pro-
ceedings on cases of administrative offences, to reflect its general and specific fea-
tures in the context of the contemporary development of procedural legislation of 
the Russian Federation.
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The author notes a lack of specific indi-
cations that would separate tax offence from 
administrative offence.

Various types of proceedings on cases of 
tax offences are considered in the article. Fo-
cus is given to the fact that an evidentiary base 
obtained in the legal regime of tax legislation 
may be used for the purposes of proceedings 
on administrative offense.

It is argued that a literal adherence to 
the norms of tax and administrative legisla-
tion virtually eliminates the possibility of an 
administrative investigation into the viola-
tions revealed during tax control-verification 
events.

Keywords: tax offences, administrative 
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on cases of tax offences, responsibility for of-
fences in the field of taxes and fees.

Analysis of law enforcement practices (2002-2012) of bringing to responsibil-
ity for offenses in the field of taxes and fees, as well as comparative legal analysis 
of the norms of the Code on Administrative Offences of the RF (hereinafter – CAO 
RF) [1] and the Tax Code of the RF (hereinafter – TC RF) [2] allows us to conclude 
that the legislation on administrative offenses in part of regulation relations in the 
field of finance, taxes and fees after the start of market reforms in the Russian Fed-
eration has been rebuilding too slow, as a result in legislative array have appeared 
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parallel systems of customs and tax responsibility having unified with administra-
tive responsibility legal nature.  At that customs responsibility was absorbed by the 
norms of CAO RF, 2001. However, tax responsibility without sufficient doctrinal 
and practical reasons continues to persist in TC RF.

This situation leads to duplication of norms, legal uncertainties and other 
negative consequences hindering the realization of principles of bringing to legal 
responsibility elaborated in long evolution of the development of law.

Duplication of a number of material and procedural norms of CAO RF and 
TC RF confuses law enforcement, disorients taxpayers and entails a lot of negative 
consequences.

In addition, the feature of taking decision on the case of an offense in the field 
of taxes and fees, as well as sentencing, is that for the same offense in tax field sev-
eral subjects of legal relations are liable: legal entity (usually in accordance with the 
norms of the TC RF), official or just an individual (in accordance with the norms of 
CAO RF). And in the presence of signs of crime – also a physical person (in accord-
ance with the Criminal Code of the RF).

The analyses has shown that there are no specific signs, which segregate tax 
offence from of administrative one. Both of these types of offences are of single-
order and related in their legal nature. Thus, in order to streamline legal relations 
arising in the area of taxes and fees, as well as to unify bringing to responsibility for 
these offences, it appears appropriate to consider various types of proceedings on 
review of offences in the researched field.

At that, it should be borne in mind that the legal regulation of this field is 
carried by the norms of both substantive and procedural law of various branches, 
what causes a lot of conflicts and contradictions in the practical application of tax 
legislation. All this determines the need for a systematic analysis of the complex of 
proceedings on cases of offences in the field of taxes and fees.

Posing of this issue is quite reasonable, in view of the expanded procedural 
legislation. Unfortunately, the modern development of the legislation on taxes and 
fees and the science of tax law do not give the whole picture of tax proceedings. 
Most often only its individual types within the framework of tax, administrative 
and criminal-procedural legislation are considered, or types of proceedings on cas-
es of violations the legislation on taxes and fees are considered as elements of the 
structure of tax protective process [12, 92]. In this connection, it becomes relevant 
to study different types of proceedings in the researched field, to determinate and 
examine their specificity, as well as specific types of proceedings on cases of viola-
tions the legislation on taxes and fees.
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So, in accordance with article 10 TC RF, procedure of bringing to responsibil-
ity and proceedings concerning tax offenses are enshrined by norms of chapters 14 
and 15 TC RF; proceedings concerning violations of the legislation on taxes and fees 
that contain signs of administrative offense or crime are conducted in the manner 
prescribed respectively by the legislation on administrative offenses and criminal-
procedural legislation. Thus, a wrongful deed (actions, inaction) both of natural 
and legal persons is classified on three grounds: tax, administrative offence and a 
criminal offence. In this approach, the current legislation provides for the following 
types of proceedings on cases of violations the legislation on taxes and fees:

- proceedings on cases of tax offences; 
- proceedings on cases of violations the legislation on taxes and fees, which 

contain signs of administrative offence;
- proceedings on cases of tax crimes.
It seems appropriate to consider each of the proceedings on cases of viola-

tions the legislation on taxes and fees and to identify their essential features.
There are various points of view on the subject. So, for example, I. I. Kucherov 

distinguishes the following types of proceedings on cases of violations the legisla-
tion on taxes and fees:

- proceedings on cases of tax offences; 
- proceedings on cases of administrative offences; 
- preliminary investigation [13, 370].
Proceedings on cases of tax offences are implemented with observance the 

procedures provided for by TC RF. It should be noted that article 100.1 TC RF 
regulating the procedure of reviewing cases of tax offences is of reference nature 
and does not directly regulate the procedure of consideration cases of tax offences. 
According to paragraph 1 of this article, cases concerning tax offences which were 
found in the course of a cameral or on-site tax audit shall be considered in accord-
ance with the procedure envisaged by article 101 TC RF, and cases concerning tax 
offences which were found in the course of other tax control events (with the excep-
tion of the offences envisaged by articles 120, 122 and 123 TC RF) shall be consid-
ered in accordance with the procedure envisaged by article 101.4 TC RF.

Thus, the Tax Code actually provides for two procedures of registration of tax 
control results, which evidence about tax offences. The first of them regulates docu-
menting the results of directly cameral and on-site inspections (article 100 TC RF), 
the second is designed for the cases of detection evidence of violations the legislation 
on taxes and fees, except for tax offenses, cases on detection of which are consid-
ered in the manner prescribed by article 101 TC RF (article 101.4 TC RF). They also 
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correspond with two procedures for consideration cases of violation the tax legisla-
tion (article 101, 101.4 TC RF).

It should be noted that the procedure of the proceedings on a case of tax of-
fenses provided for  by TC RF, which is provided for in article 101.4 TC RF, was 
introduced by the Federal Law No. 137-FL from July 27, 2006 [3]. Prior to these 
changes TC RF had been providing a uniform procedure of proceedings on case of 
tax offence, contained in article 101 TC RF.

On the basis of direct reference in paragraph 2 article 100.1 TC RF, tax of-
fences, proceedings on which can only take place under article 101 TC RF, include:

- gross violation of the rules for accounting for income and expenses and 
objects of taxation, article 120 TC RF,

- non-payment or incomplete payment of tax, article 122 TC RF;
- failure by a tax agent to fulfil his obligation to withhold or transfer taxes, 

article 123 TC RF.
It should be noted that both the procedures of consideration of cases on tax 

offences are similar enough. However, it must be borne in mind that the rules es-
tablished by article 101.4 TC RF are more simplistic and not so fully regulated. Arti-
cle 101.4 TC RF is designed to simplify the proceedings on cases of tax offences that 
do not require control measures for detecting them. 

In turn, V. E. Kuznechenkova defines the following types of tax proceedings:
- proceedings for the adoption of tax normative legal acts by representative 

bodies and proceedings for the adoption of tax normative legal acts by ex-
ecutive authorities (tax law-making process);

- tax control proceedings;
- proceedings on cases of violations the legislation on taxes and fees;
- proceedings against acts of tax bodies, actions (inaction) of their officials 

(tax law enforcement process) [9, 12].
It should be noted that the Federal Law No. 153-FL from July 2, 2013 [7] 

changes the TC RF, including in part of the regulation of proceedings on appealing 
against acts of tax authorities. These mentioned changes significantly complement 
the procedural norms of the institute of appeal and terminate the numerous contra-
dictions that were repeatedly pointed out by tax service [8, 12].

Here you should pay attention to the specifics of the tax control proceedings. 
According V. E. Kuznechenkova, tax control proceedings are a way of ensuring the 
rule of law in tax law. The specifics of the tax control proceedings depend on the 
areas of financial and economic activity of taxpayers, taxes types, taxpayer’s legal 
status, and so on.
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Characteristic features of tax control proceedings are:
- implementation of tax control proceedings during formation the mon-

etary funds of the State and local self-government. Tax control proceed-
ings are not implemented in areas of financial activity such as allocation 
and use of money funds;

- carrying out of tax control proceedings by state bodies, whose compe-
tence includes supervisory powers;

- availability of a special procedural form, that is, a totality of require-
ments aimed at ensuring compliance with the legislation by control-
ling entities during implementation of tax control proceedings and ex-
pressed in a specific procedure and conditions of conduct the forms of 
tax control. Actions on implementation of tax control are regulated by 
a totality of appropriate procedural norms of legislation on taxes and 
fees.

Under certain law conditions violation of tax procedural form may lead to the 
recognition illegal all the activities for the implementation of tax control. 

The immediate purpose of tax control proceedings is, on the one hand, 
the identification of grounds for the implementation of coercive tax seizures in 
the budgetary system, on the other hand, enshrining in a corresponding act the 
grounds both for application measures of responsibility for violations of legisla-
tion on taxes and fees, and for coercive performance of the obligation to pay a tax 
(fee).

Thus, the proceedings concerning cases of tax offenses committed by a tax-
payer, payer of fees or tax agent is a procedure of taking decisions on application 
tax penalties based on the results of consideration tax audits materials regarding 
violators of legislation on taxes and fees. The corresponding procedure is defined 
in articles 100, 101, 101.4 TC RF.

Turning to the next aspect of the stated issue, it should be noted that pro-
ceedings on cases of administrative offences in the field of taxes and fees are rec-
ognized as an order settled by the system of administrative and procedural norm, 
as well as the forms and methods of procedural activity of tax authorities (their 
officials) to initiate a certain group of individually-specific cases of the mentioned 
offences that are notable for subject characteristic and connectedness with mate-
rial legal relations that arise in the field of public administration, juridical regis-
tration the facts of offences; administrative investigation; consideration of cases 
and bring the perpetrators to administrative responsibility in accordance with the 
current legislation [9, 96].
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Responsibility for administrative offences in the field of taxes and fees is en-
shrined in articles 15.3-15.11, part 1 article 19.4, article 19.4.1, part 1 article 19.5, 19.6, 
19.7 CAO RF.

On the base of violations identified by tax body, for which individuals or of-
ficials of organizations recognized as taxpayers, payers of fees or tax agents shall 
be subject to administrative responsibility, an authorized official of the tax body 
draws up a protocol on administrative offence. 

Review of cases concerning these offences and imposition of administrative 
sanctions against mentioned perpetrators shall be carried out in accordance with 
the administrative legislation of the Russian Federation and the subjects of the Rus-
sian Federation.

In the text of TC RF the legislator affirms the right of officials of tax authorities 
to draw up a protocol on administrative offense. The decision to initiate proceed-
ings on administrative offence is taken by an official authorized to draw up a pro-
tocol on administrative offences, in the form of a ruling after detection of the fact of 
commission an administrative offence.

Thus, body of evidence gained in the legal regime of tax legislation may be 
also used for the purposes of administrative offense proceedings.

At present, the literal adherence to the norms of tax and administrative legis-
lation virtually eliminates the possibility of an administrative investigation into the 
violations revealed during tax control-verification events.

On the basis of article 26.1 CAO RF, the circumstances to be clarified concern-
ing a case of administrative offence through administrative investigation, first of 
all, are:

1) determination the nature and extent of damage caused by an administra-
tive offence;

2) determination of person’s guiltiness of committing an administrative of-
fence;

3) circumstances mitigating administrative responsibility and circumstances 
aggravating administrative responsibility;

4) causes and conditions of commission an administrative offence.
Further, it is worth noting that, according to the current legislation, investiga-

tion of tax crimes is implemented in the form of a preliminary investigation. So, the 
preliminary investigation of criminal cases on tax crimes is carried out by investiga-
tors of the Investigation Committee of the Russian Federation [5].

The jurisdiction of the Investigation Committee of the Russian Federation 
includes investigation mostly serious and particularly serious crimes, including 
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crimes committed in the field of taxes and fees. So on the basis of the provisions of 
the Federal Law of the Russian Federation No. 383-FL from December 29, 2009 [4], 
investigative jurisdiction of investigation crimes committed in the field of taxes and 
fees has changed. It should be noted that from January 01, 2011 preliminary inves-
tigation of crimes under articles 198, 199, 199.1 and 199.2 of the Criminal Code of 
the RF is carried out by investigators of the Investigation Committee of the Russian 
Federation, and not investigators of internal affairs bodies, as it was previously.

Preliminary investigation begins with the initiation of criminal proceedings 
on violation the legislation on taxes and fees, which contains signs of crime.

Investigative activities are permitted after the adoption, in accordance with 
the law, of decision to institute criminal proceedings, i.e., the said step of the pro-
cess, in fact, is a legal prerequisite for investigation implementation [10, 266].

Investigator is entitled to institute criminal proceedings if there are motives 
and grounds (article 140 of the Code of Criminal Procedure of the RF). Federal Law 
No. 407-FL from December 06, 2011 [6] introduces into the said article part 1.1, ac-
cording to which, the reason for initiation criminal proceedings on crimes under 
articles 198-199.2 of the Criminal Code of the RF is only those materials that are 
directed by tax authorities in accordance with the legislation on taxes and fees to 
address the issue of initiation a criminal case. This norm was introduced as an ad-
ditional guarantee of the rights of economic operators.

Motives for instituting criminal proceedings on tax crimes may be only the 
messages of tax authorities. Ground for instituting a criminal case is the availability 
of sufficient evidences pointing to signs of crime.

In the event that they discover circumstances which require the taking of ac-
tion for which the appropriate powers are assigned by this Code to tax authorities, 
internal affairs bodies and investigative bodies shall be obliged to send materials to 
the appropriate tax authority within ten days from the day on which those circum-
stances are discovered in order that a decision may be taken on the basis of those 
materials (see paragraph 2 article 36 TC RF).

If, within two months from the date of expiry of the time limit for the fulfil-
ment of a demand for the payment of tax (fee) which was sent to a taxpayer (levy 
payer, tax agent) on the basis of a decision on the imposition of sanctions for the 
commission of a tax offence, the taxpayer (levy payer, tax agent) has not fully paid 
(transferred) the amounts stated in that demand of arrears, the level of which gives 
reason to suspect the commission of a violation the legislation on taxes and fees 
bearing elements of a crime, and corresponding penalties and fines, tax authori-
ties shall be obliged, within 10 days from the day on which those circumstances 
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are discovered, to send materials to investigative bodies authorized to conduct 
preliminary investigation in criminal cases involving crimes such as are provided 
for in articles 198 to 199.2 of the Criminal Code of the RF in order for a decision 
to be adopted on the institution of criminal proceedings (see paragraph 3 article 
32 TC RF).

Under a reasoned request of the investigator of the Investigation Committee 
of the Russian Federation, tax body represents additional documents and materials 
required for taking decision in accordance with the legislation. 

In investigation of tax crimes the investigator can conduct various investiga-
tion activities to obtain evidence. These include: interrogation, confrontment, sei-
zure, search, inspection and etc. In addition, the investigator may also appoint a 
judicial expertise.

Article 162 of the Code of Criminal Procedure of the RF stipulates that prelim-
inary investigation on criminal cases must be completed not later than within two 
months. This period includes time from the date of institution of proceedings and 
till the transfer of the case with indictment to prosecutor or till the termination or 
suspension of the proceedings. The head of corresponding investigative body may 
extend the term of preliminary investigation up to 3 months. Further extension of 
the term may be made only in exceptional cases.

It should be noted that tax offenses are classified as particularly dangerous 
and harmful to the community and impinge on the financial stability and economic 
security of the State; they are prohibited by the Criminal Code of the Russian Fed-
eration under threat of punishment. These are articles 198, 199, 199.1 and 199.2 of 
the Criminal Code of the RF.

Based on the conducted research it seems appropriate to draw the following 
conclusions.

All violations of the legislation on taxes and fees are divided into three main 
types: basically tax offences; violations of legislation on taxes and fees, which con-
tain the signs of administrative offence (tax misconducts); violations of legislation 
on taxes and fees, which contain the elements of crime (tax crimes). Accordingly, 
one should speak about three types of legal responsibility for violations the legisla-
tion on taxes and fees, basically tax one (as a variety of financial one), administra-
tive and criminal one.

Together all kinds of violations of the legislation on taxes and fees make up 
the concept of “tax delinquency”. We understand tax delinquency as the totality of 
all the deeds prohibited by the current legislation on taxes and fees, committed in 
the state, a particular region, a city for a certain period of time.
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Approach of M. N. Kobzar’-Frolova to the study of problems of tort delin-
quency is a very original [11]. Based on the analysis of the current state of tax-tort 
situations, practice of their legal settlement, as well as studying the problems of 
normative-legal regulation of administrative-jurisdictional activity of tax authori-
ties the author determines the measures aimed at improving the efficiency of law 
enforcement process in the field of study.

As rightly pointed out by the author, tax torts, being the “economic basis” of 
common crime, significantly affect the state of economy, especially in the present 
context of the economic crisis of the world society. At the same time, a large part 
of the population of Russia does not consider tax offences socially dangerous. The 
society has not formed a negative attitude towards the violators of tax legislation. 
Law-abiding taxpayers are not sure that all taxes are transferred to improve their 
well-being and development of the state economy – to ensure safety of life and 
health, social needs of citizens, good state governance, edition of justified laws, etc.

The author’s position, that the increase in offences in the sphere of tax affairs 
is caused by numerous shortcomings, uncertainty of norms and constant change of 
the tax legislation, is justified. The state, on the one hand, in the legislative and by-
laws requires accurate and timely payment of taxes, but, on the other hand, does 
not provide the society with reliable legal mechanisms of free economic activity, 
which is an important factor that does not contribute to the decrease in tax offenses.

These and many other reasons are the basis of tax offences, which require 
careful study, comprehensive analysis, development of techniques and methods of 
their prevention and resolving.
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Based on the analysis of the survey of re-
cipients of state services, the author provides 
the assessment of the work quality of the Fed-
eral Migration Service Department of Russia 
for Omsk region.

The article provides correlation of the 
process quality of rendering state services and 
the estimation by individuals and organiza-
tions the activity of state institutes.

Have been identified adverse reasons 
that impede to render state services and to car-
ry out the functions assigned to the FMSD of 
Russia at a high qualitative level.

The author notes that the general prob-
lem of execution of all administrative regula-
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formation support of units, insufficient num-
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The basic document regulating the right of rendering public services in the 
Russian Federation is the Federal Law No. 210-FL from July 27, 2010 (edition of the 
Federal Law No. 188 from July 02, 2013) “On the Organization of Rendering of State 
and Municipal Services” [1].

For purposes of further improvement the system of public administration 
the President of the Russian Federation ordered to the Government of the Russian 
Federation to achieve the following indicators [2]:

a) level of satisfaction of the Russian Federation citizens (hereinafter – citi-
zens) with the quality of rendering state and municipal services, by year 2018 – not 
less than 90%;

b) percentage of citizens having access to any state and municipal services 
on the principle of “one window” at the place of residence, including in multifunc-
tional centers for providing state services, by year 2015 – at least 90%;

c) percentage of citizens using a mechanism for rendering state and munici-
pal services in electronic form, by year 2018 – at least 70%;

d) reduction in the average number of applications of business community 
representatives in a body of state authority of the Russian Federation (local self-
government body) to obtain one state (municipal) service related to the sphere of 
entrepreneurial activity, by year 2014 – up to 2%;

d) reduce the time spent waiting in the queue when visiting a body of state 
authority of the Russian Federation (local self-government body) to obtain state 
(municipal) services, by year 2014 – to 15 minutes.

In normative legal acts of the President of the Russian Federation and the 
Government of the Russian Federation state services are allocated into a separate 
managerial category, the function of their rendering is enshrined as essential for the 
state executive authorities and subordinated to them institutions.

Russian Economic Development Ministry carried out a full inventory of state 
services subject to regulation, which are rendered to citizens and businessmen by 
federal executive bodies. The results of this work – the details about provision of 
each public service – were the basis of the informational system of the public ser-
vices registry, information from which is available to citizens via the Internet portal 
of public services [3].

Under the current legislation, bodies providing state services must:
1) provide public services in accordance with the administrative regulations;
2) ensure possibility of obtaining state services  in electronic form, unless pro-

hibited by law, and also in other forms stipulated by the legislation of the Russian 
Federation, at applicant’s choice;
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3) provide documents and information necessary for the rendering of state 
and municipal services to other bodies rendering state services, bodies rendering 
municipal services, organizations subordinated to public authorities or local self-
government bodies, which are involved in the provision of state and municipal 
services required by law, upon interdepartmental requests of such bodies and or-
ganizations;

4) perform other duties in accordance with the requirements of administra-
tive regulations and other normative legal acts that regulate relations arising in 
connection with the provision of state and municipal services.

In our view, the quality of providing state services significantly affects state 
institutions’ activity assessment by citizens and organizations. Subjective quality 
index includes: assessment of the quality of infrastructure related to obtaining ser-
vices (transport accessibility; waiting conditions; comfort  of premises; convenience 
of schedule for work with visitors); assessment of the quality of interaction with a 
state service provider (duration of visit; attention and courtesy of employees; com-
petence of employees); assessment of optimality and satisfaction with the proce-
dure for obtaining services (procedure for obtaining services and the most difficult 
stages; the time spent waiting for actual result; satisfaction with service rendering 
process).

Main field of activities of the Federal Migration Service Department for the 
Omsk region (hereinafter referred to as the FMSD of Russia for Omsk region) is the 
provision of state services and practical implementation of the overall strategy of 
the state policy in the sphere of migration. The activity of the FMSD of Russia for 
Omsk region is aimed at ensuring the possibility for Russian and foreign nationals, 
as well as stateless persons, to implement their rights and duties.

In the period from June 1 to October 1, 2013 the FMSD of Russia for Omsk 
region, within the study of the considered issue, conducted a survey of recipients of 
state services in the structural units of the FMSD of Russia for Omsk region, located 
in the Kirovskii, Sovetskii, Tsentral’nyi, Oktyabr’skii and Leninskii administrative 
districts, in order to obtain data on the level of quality and accessibility to all kinds 
of state services (functions) in the field of migration.

Arrangement and conducting of the survey was complied with the princi-
ples of voluntariness and anonymity of respondents. At the request of respondent 
the survey was conducted either in the form of an interview (filling in the ques-
tionnaire by a unit employee) or through self-completion of the questionnaire. 
The questionnaire included questions concerning the assessment of migration 
service office premises’ condition, conditions of waiting, citizens’ awareness of 
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the procedure for receiving services and satisfaction with communication with 
employees. A special box was provided for suggestions and detailed answers to 
the questions.

2143 respondents participated in the survey. Among them: 37.7% (808 peo-
ple) first appealed to the units of the FMSD of Russia for Omsk region; 24.32% 
(521 people) completed the questionnaire during return visit; 14.84% (318 people) 
regularly visit migration office on a variety of issues; 23.14% (496 people) left the 
question unanswered.

Among the applicants: 59.68% citizens of the Russian Federation – 1279; 
5.972 % foreign nationals – 128 (Ukraine – 3, Armenia – 2, Uzbekistan – 11, Azerbai-
jan – 1, Tajikistan – 8, Kazakhstan – 92, Germany – 6, Georgia – 2, Kyrgyzstan – 2,  
Moldova – 1); 34.34% did not mentioned their nationality – 736.

Results of the survey showed the following indicators:
The schedule of units of the FMSD of Russia for Omsk region was assessed by 

recipients of state services as follows: “satisfactory” – 224 people (10.452%); “good” 
– 909 people (42.417 %); “excellent” – 988 people (46.103%). Index of satisfaction 
was 88.52%.

Schedule for work with visitors in structural units of the FMSD of Russia for 
Omsk region is developed in accordance with the requirements of the Administra-
tive Regulations on the rendering of state services and use of state functions. The 
research has shown that the work schedule of structural units of the FMSD of Rus-
sia for Omsk region does not satisfy 1.026% (22 people).

In general, the placement and territorial accessibility of the FMSD of Russia 
for Omsk region were assessed as follows: “satisfactory” – 285 people (13.299%); 
“good” – 894 people (41.717%); “excellent” – 919 people (42.883%). Index of satis-
faction was 84.6%.

Ways to reach the FMSD of Russia for Omsk region and arrangement of en-
trance to the FMSD of Russia for Omsk region satisfied 2107 respondents (98.32%). 
Index of satisfaction was 81.66%.

Dimensions and equipment of departments satisfied 2043 people, index of 
satisfaction was 77.134%.

The main reasons for dissatisfaction are the insufficient number of waiting 
seats for citizens applying for the provision of state services, the lack of enough 
seats to fill papers, office supplies, the absence of an air conditioner or a split-sys-
tem.

According to the survey, 68 people (3.173%) are dissatisfied with queuing 
and believe that the absence of electronic-queue, particularly in offices with large 
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flow of people, adversely affects the quality of rendering state services. In addi-
tion, 72.140% (1546 people) believe that time spent waiting in the queue is accept-
able; 6.216% (133 people) believe that time spent in queue is unacceptably long 
and dissatisfied with the number of seats for waiting.

The reason for the long waiting in line, above all, is due to a lack of staff in 
units. To reduce queues in the FMSD of Russia for Omsk region is advisable to 
develop a set of measures – in units with a large flow of citizens to conduct ap-
propriate analyses, basing on which to develop the recommended schedules for 
visit; to place the information on the stands and the Department website. Enter 
the position of administrator performing telephone consultations.

According to the survey, 2045 people (95.42%) find the time of rendering state 
services as acceptable; 267 people assessed duration of rendering a state service 
“satisfactory” (12.459%); 947 people – “good” (44.19%); 831 people – “excellent” 
(38.777%). Overall satisfaction index – 82.967%.

It is significant that 97.8% (2096 respondents) are satisfied with the level of 
service and interaction with the staff of the FMSD of Russia for Omsk region.

Recipients of government services often come to the units of the FMSD of 
Russia for Omsk region already having sufficient information on the state services 
provided by the migration service. The main sources of its (information) receipt 
– preliminary consultations with the staff of the FMSD of Russia for Omsk region 
(1019 respondents – 47.55%), obtaining additional information through the Internet 
(908 people – 42.37%), by phone (981 people – 45.776%).

Recipients of state services use information on the procedure for render-
ing services placed on information stands of the FMSD of Russia for Omsk re-
gion. Among them: 89.127% (1910 people) believe that information is detailed 
and available; 10, 813% (223people) believe that information is not sufficient.

Of those surveyed, 97.62% (2092 people) are satisfied with the time period of pro-
vision of a public service (discharge of a state function); 97.9% (2098 people) are satis-
fied with the results of provision of a public service (discharge of a state function).

Only 42 people (1.959%) believe they have faced unreasonable actions on the 
part of the FMSD of Russia for Omsk region, 2 of them – because of delays in sign-
ing documents.This indicates a rather high level of professional training for Depart-
ment staff, their good knowledge normative base and ability to communicate with 
people, properly and clearly explain the reasons of refusal to meet applications and 
requests.

Despite the comments, 2098 respondents (97.9%) are satisfied with the result 
and the quality of rendering state services and performing state functions.
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The foregoing suggests that elimination of all the negative factors, which hin-
der to provide state services and perform the functions assigned to the Service at a 
high level, is impossible without an increase in staff of many units of the Depart-
ment, additional funding to improve the conditions of rendering state services, in-
cluding necessary repairs of premises and purchase for each unit information re-
sources provided for by administrative regulations (electronic queue, information 
kiosks, etc.).

Common problems of exercising all administrative regulations is insufficient 
logistical and information support of the units: the lack of sound, electronic queue 
management systems; the lack of light information boards; absence of information 
kiosks and waiting rooms in every premise of structural units of the FMSD of Rus-
sia for Omsk region; premises are not equipped with ramps, special fences and rail-
ings, etc., necessary to ensure the free access of citizens with physical disabilities 
and handicapped persons; inadequate staffing to provide adequate levels of state 
services.  Establishment of the system of professional migrational education at the 
federal level – training, retraining and professional development of staff in the field 
of migration – will provide legal literacy of employees at the territorial bodies of the 
Federal Migration Service of Russia with regard to the specifics of the Service and 
will increase the quality of rendering state services.

The conducted research has shown that the vast majority of respondents ex-
press opinion about qualitative provision of state services. Structural units of the 
FMSD of Russia for Omsk region comply with requirements of Administrative reg-
ulations for provision of state services and use of state functions; state services are 
available to citizens and are rendered at a high level.
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The theory of civil-law risks has been actively developing in domestic civil 
law since the late 60’s of the 20th century up to present times. Review of major 
theories of risks in civil law is laid down in article of Martirosyan A. G. “Towards 
the Question of Risk in Civil Law of the Russian Federation” [4].
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This author distinguishes three theories of civil-law risks formed in domestic 
civil law: subjective (V. A. Oigenzikht, S. N. Bratus’, V. A. Plotnikov, etc.); objective 
(A. I. Omel’chenko, B. L. Khaskel’berg, O. A. Krasavchikov, A. A. Sobchak); mixed 
(B. N. Mezrin, V. A. Kopylov) [4].

Subjective theory of risk considers risk from psychological, subjective per-
spective. The subject of legal relations assumes the probability of adverse effects 
resulting from its activities. However, if he fails to take action (conclusion of a con-
tract, driving a vehicle), to which the law associate the adverse effects, there is no 
risk [4].

Objective theory does not associate the mental attitude of individuals to com-
mitted actions, and interpret risk as the potential for occurrence cases resulting in 
property losses. For supporters of this point of view, risk is a constant threat of ad-
verse consequences [4].

And, finally, the third theory combines subjective and objective foundations 
of civil-law risks. The authors believe that subjective risk factor is its anticipation in 
the future, but the very risk is “an objective reality, since the possibility of harm is 
directly embodied in life in the combined action of any persons and other not less 
real factors” [4].

According to the author, one of the causes of ambiguous interpretation of 
civil-law risks is the fact that the category of risk is in the “border zone” between 
public and private interests [4].

This author’s statement is of scientific interest because it emphasizes the gen-
eral legal nature of the category “legal risk”, its versatility and applicability to both 
public-law and private-legal areas of legal relations.

All property public relations potentially include the risk of loss of property, 
failure to gain goals of the subjects of civil law. Itself the objective existence of such 
a possibility of  “misfortune” (i.e. losses) – it is an integral part of social relations 
that form the subject matter of civil law, therefore, civil law cannot sidestep the po-
tential possibility of property losses, because it regulates these relations.

Speaking about civil-law risks, A. G. Martirosyan emphasizes that “risk is 
inevitably linked to monetary relations based on equality of the parties and thus 
permeates all civil law, its norms reflect, regulate this risk, but in any case ... don’t 
outline the limits of its admissibility” [4]. According to author’s thoughts, there 
cannot be limits of risk in civil law at the level of legal regulations. Every subject of 
civil legal relations itself sets the limit of potential losses. The opposite is the case 
in public-law relations, in which risk limits are restricted by legal prohibitions and 
restrictions [4].
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Thus, the author, in addition to the analysis of civilistic risks, concerns the 
problem of risks in public-law relations. According to the author’s thoughts, risks 
in public-law relations have certain limits, i.e., they should be limited by legal pro-
hibitions, and private-legal risks do not have limits prescribed in normative acts. 
This difference is rooted in the provisional nature of civil-law relations, which are 
based on the legal equality of parties and possibility of subjects themselves to estab-
lish the limits of possible risks.

In the article “Ways of Allocation Risk in Civil Law” A. G. Martirosyan deter-
mines the essence of civil-law risk and its interrelation with public-law relations [5].

“Civil-law risk – this is category designated by law, which explains partici-
pants possible property unfavorable consequences. The risk is of interest to the sub-
jects of civil law because its consequences are fraught with losses. The losses affect 
not only the interests of the person, who is undergoing them, i.e. private interests, 
but also the interests of public due to the organic link of private and public founda-
tions in civil law” [5].

Thus, the author in the given definition develops the previously sounded the-
sis about “border nature” of legal risks, and notes that the civil-law nature of risks 
does not preclude the implementation of public-law interest.

The author formulates such ways of allocation civil-law risks as:
“- establishing the legal status of participants to civil legal relations in the 

part of determination the property, by which they are answerable with;
- establishment of guilt as a prerequisite of civil-law responsibility; 
- limiting the amount of responsibility by actual damage; 
- imposition of damages to a third person, who is not a party in obliga-

tion;
- priority rating in the performance of an obligation; 
- allocation of risk consequences among debtors;
- imposition of risk consequences to one party in an obligation” [5].
Touching upon the issue of analysis the methods of risks allocation, the au-

thor raises the problem of public authorities’ participation in the prevention, reduc-
tion and optimization, Martirosyan distinguishes such risks allocation methods as:

First, state registration of rights (ownership rights and rights of intellectual 
property and means of individualization);

Second, requirement for the form of transactions, through which the transfer 
of rights and their state registration are exercised (written form, notarization) [5].

Thus, the author notes public-law foundation in determining the ways to al-
locate private-legal risks, to which he refers participation of public authorities in 
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the process of registration of transactions, rights of intellectual property, real estate, 
transfer of rights, state registration”.

It seems interesting to analyze the concept of legal risk in the banking sector, 
proposed by T. E. Rozhdestvenskaya [6]. Conclusions of the scientist go beyond 
the designated subject matter and deal with the methodological aspects of the con-
cept of “legal risk”. In her article the author analyzes the monograph that was cre-
ated by the European Commission and the Central Bank of the Russian Federation 
“Banking Supervision. European Experience and Russian Practice”. It proposes 
four member classification of banking risks: 1) credit risk; 2) market risk; 3) liquid-
ity risk; 4) operational risk [6].

In turn, as the scientist notes, in the study “Banking Supervision. European 
Experience and Russian Practice” legal risk is regarded as an integral part of opera-
tional risk: “This definition [of operational risk] includes legal risk, which is under-
stood as the risk of losses due to non-compliance with legislative acts, as well as a 
reasonable moral norms and treaty obligations, and the risk of initiation of judicial 
proceedings. However, strategic risk and reputational risk are not included in the 
definition” [6].

In this definition Rozhdestvenskaya notes an important methodological as-
pect of the definition of legal risk, which is an integral part of operational risk. 
Therefore, according to the scientist, in the considered legal act, legal risk in bank-
ing activity is a secondary category [6].

Furthermore, on the basis of the analyzed definition, T. E. Rozhdestvens-
kaya highlights such qualitative characteristics of banking risk as potential finan-
cial losses and interrelation banking risks in violation of legislation and contrac-
tual obligations [6]. The scientist stresses such peculiar and rarely noted sign of 
banking risks as “causal link between non-compliance with such standards of le-
gal behavior, which are not formalized by law (business custom), and emergence 
of legal risk” [6].

The author notes that the concept of “legal risk” in relation to the banking 
environment is contained in international legal act “Recommendations for Securi-
ties Settlement Systems”. “Legal risk – as noted in the document – is a risk of situ-
ation where a party will incur losses because laws or legal norms do not support 
the rules of securities settlement system, the operation of the respective settlement 
schemes or property rights and other participation interests stored in a settlement 
system. Legal risk also arises because of the ambiguity in application of laws and 
legal norms. Legal risk is a risk that threats to counterparty in the event of unex-
pected application of law, by virtue of which contracts become illegal or unsecured 
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by legal sanctions. It includes a risk arising from the delay in seizure of funds or se-
curities or blocking of positions. ...Counterparties may incur losses as a result of the 
application by court in a particular jurisdiction of a law, which is different from the 
one on which they relied or one indicated in the contract. So, legal risk aggravates 
other risks, such as market, credit and liquidity risk related to the good conscience 
of transactions” [6].

Based on the definitions set out in international-legal instruments regulating 
banking settlements, the author makes the following conclusions about the essence 
and signs of legal risks outlined in regulatory interpretation:

first, legal risk is considered either as a part of operational risk, or as a factor 
affecting banking risk;

second, legal risk is associated with infliction of losses to a bank;
third, legal risk arises as a result of the breach of legal regulations in norma-

tive acts or in treaties;
fourth, legal risk arises as a result of the violation of business customs;
fifth, as sources of legal risks the mentioned acts note parties of legal rela-

tions that do not provide high quality of legal work; subjective mistakes of law 
enforcement agencies that exercise the law; insufficient quality of regulatory en-
vironment [6].

T. E. Rozhdestvenskaya criticizes provisions about the fact that legal risk is a 
kind of operational risk. One must agree with the view of T. E. Rozhdestvenskaya, 
that it is more correct to consider category “legal risk” as a separate legal category.

“In this case, – she writes, – it must be said that different approaches to the 
determination of the place of legal risk in the system of banking risks have only 
theoretical significance, since the practical organization of legal work of a bank 
(any corporation) always comes from the fact that the actions of any employee of 
the bank, which have legal consequences, may carry legal risk. However, this meth-
odological principle will be relevant in building the classification of legal risks” [6].

Thus, the analysis of the normative regulations governing legal risks shows a 
fundamental methodological nuance of the current problem. In some cases (for ex-
ample, in the study “Banking Supervision. European Experience and Russian Prac-
tice” [6]) “legal risk” is treated as a secondary category with respect to operational 
risk, therefore, “legal risk” is a secondary category in banking legal relations. In 
others (for example, in international-legal act “Recommendations for Securities Set-
tlement Systems” [6]) the category of “legal risk” is treated as a separate category, 
arising from the imperfection of legal structures of legal norms, law-enforcement 
and interpretation of legal prescriptions.
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Consideration of the legal risks through the prism of the activities of author-
ized persons, such as employees of organizations, can be traced in the study of 
Yu. V. Truntsevskii “On the Organization of Legal Risks Management of an Eco-
nomic Entity”. The scientist examines legal risks as a result of the violation of es-
tablished rules by the economic entity’s management. “In activity of an economic 
entity, – he writes, – violations of or discrepancies with internal and external legal 
norms, such as laws, bylaws of regulators, rules, regulations, prescriptions, con-
stituent documents appear in the form of legal risks for effective control (manage-
ment) of organization” [7].

These risks are manifested:
first, in violation by an organization of the requirements of normative acts 

and contractual obligations.
second, in legal mistakes in the implementation of its activity (incorrect legal 

advice, incorrect drawing up documents, including in court instances);
third, in violation of normative legal acts, as well as the terms of concluded 

contracts [7].
Thus, the studies of T. E. Rozhdestvenskaya and Yu. V. Truntsevskii formu-

late the methodological problem of the legal doctrine about risks that needs further 
research studies. Its essence can be defined as a dilemma – whether legal risk is a 
potential threat contained in legal acts (laws, bylaws, decisions of court instances) 
or legal risks manifest themselves in the activities of specific subjects of organiza-
tions – staff, officials, etc.? These authors have set two methodologies of legal risks 
research – through the conduct of subjects and through the analysis of the struc-
tures and content of legal acts.

In our view, the first path of risks study is more inclusive and comprehensive. 
It allows us to consider risks, in addition to the legal, in sociological, political and 
economic perspectives, because the conduct of subjects often drops out the field of 
legal regulation.

Attention should also be drawn to the fact that some international-legal acts 
delimit risks and, along with legal risks, distinguish a number of other categories of 
risk. So, in the collective work of I. A. Kiselev, I. A. Lebedev, V. D. Nikitin “Legal Is-
sues of Corporate Risks Management in Order to Combat Money Laundering and 
Terrorist Financing” it is noted that “the consequences of money laundering for in-
dividual financial and non-financial institutes, conscious or unwitting participation 
of organizations in this process is fraught with high risks for themselves. The Basel  
Committee on Banking Supervision has identified the following risks, which threaten 
to banks not implementing procedures of internal control for purposes of AML / CFT:
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- risk of damage to reputation;
- financial risks;
- risk of legal consequences;
- credits concentration risk.

The above risks threaten not only to banks, but also to any other financial 
or non-financial institute that does not respect the requirements of the AML/CFT 
standards and are potentially involved in money-laundering schemes” [2].

Thus, on the one hand, there is a gradual delimitation of legal risks from 
reputational, operational, financial and other risks, and on the other hand – legal 
registration of the above risks and their statement in normative document allows 
us to put the question of the broad understanding of the category of “legal risk” 
with attributing to it all these types of risks.

The second trend has formed the concept of risk proposed by V. I. Avdiiskii 
“Risk Management in the Activity Economic entities” [1, 4-12]. According to the 
scientist, “risk is a possibility of emergence a managed event under conditions of 
uncertainty of environment for implementation economic activity, which can be 
quantitatively and qualitatively evaluated” [1, 5].

The scientific value of the author’s understanding the essence of risk is that it 
is interbranch in nature and reflects monetary (property) component of all civil-law 
branches of Russian legislation. On the other hand, the methodology of the concept 
proposed by V. I. Avdiiskii can be applied also in determination of conceptual es-
sence of public-law risks, since public law exercises public interest, including in 
economic sphere of public relations.

Our first study of public-legal risks was the article “Legal Risks in Public Ad-
ministration: Invitation to Discussion” [3, 63-76]. In this paper we have analyzed 
scientific publications of V. V. Kireyev, A. E. Zhalinskii, A. P. Anisimov and P. E. 
Novikov devoted to constitutional, criminal, environmental risks. Our conclusions 
touched upon the methodology of determination the essence of public-law risks, 
and also we formulated the concepts of public-law risk and administrative-legal 
risk.

So, in our opinion, “public-law risk is a potential threat of adverse develop-
ment of socially significant, public-law relations as a result of the adoption, imple-
mentation and interpretation of legal prescriptions.

Administrative-legal risk is a kind of public-law risk associated with the rule-
making, enforcement and interpretive activity of executive authorities, which may 
entail adverse effects for the established management order in various areas of 
public administration” [3, 71].
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Thus, by comparing the theoretical conclusions expressed in this and earlier 
conducted study, we can draw the following conclusions concerning the issue of 
delimitation of civil-law and public-law risks.

1. Civil-law risks are associated with potential property (financial) loss-
es. These losses are due to the property (monetary) nature of civil-law relations. 
Public-law risks are associated with the prospect of destructive development of 
socially significant relations in constitutional, administrative, environmental and 
other spheres of public life. Authoritative decisions of public authorities, wrong 
interpretation of legal prescriptions may be the form of incarnation of the said de-
struction. In addition, public-law risks may lead to material losses.

2. The limits of civil-law risks are not limited to mandatory prescriptions. 
This circumstance is due to the dispositive nature of civil-law relations and the abil-
ity of participants to independently choose the limits of their participation in poten-
tially risky civil-law transactions. Public-law risks are limited by legal prohibitions 
and restrictions. This circumstance is due to the mandatory nature of administra-
tive legal relations that, in turn, predetermines the subordinate nature of interrela-
tions between the subjects of public-law relations.

3. Civil-law risks may arise from business customs, because the latter are 
the source of civil law. In public-law relations the risks arising from violations of 
business customs are excluded, because the latter do not constitute the source of 
public law.

4. Civil-law risks are allocated among participants of legal relations (for 
example, parties to civil-law obligations) through civil-law methods enshrined in 
law. Public-law risks should be taken by a particular authority (public authority; 
person exercising functions of power), decisions and actions of which have contrib-
uted to a risky situation and led to financial losses.

5. It should be noted that the range of potential subjects of civil-law and 
public-law risks differs. In civil-law the risks, as a rule, both parties to legal rela-
tions are known in advance, for example, in contractual obligations, or one of the 
parties, such as a copyright holder. Therefore, the range of persons, which are po-
tentially at risk, is determined in advance. In public-law relations the range of po-
tential subjects of risks is not determined beforehand, especially if we are talking 
about an authoritative prescription addressed to beforehand undefined range of 
persons.
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Part 2 article 1.4 of the Code on Administrative Offences of the RF (herein-
after – CAO RF), which is devoted to the principle of equality before the law of 
persons who have committed an administrative offence, contains a provision that 
makes an exception to this principle. Let›s reproduce the text of the provision ver-
batim: “Especial conditions for taking measures aimed at ensuring proceedings in 
a case concerning an administrative offence or bringing to administrative respon-
sibility of officials exercising certain state functions (deputies, judges, prosecutors 
and other persons) shall be established by the Constitution of the Russian Federa-
tion and by federal laws”.

The phrasing raises a number of questions. First, in doubt the correctness of 
the wording of “officials exercising certain state functions”, secondly, there is no 
list of such persons, thirdly, it is unclear why the legislator makes an exception to 
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the general principle of the equality of all before the law, fourthly, it is not clear 
why the CAO RF that is announced in article 1 as the only federal legal act that 
regulates administrative responsibility is removed from the regulation of respon-
sibility of such persons and sends law enforcers to the Constitution of the Russian 
Federation and other federal laws, etc. The list of such questions, which are not so 
much of theoretical but practical, applied value, can be continued long enough. 
Let’s try to find the answers to the designated and other questions arising concern-
ing this issue.

The wording of the law brings to life various points of view expressed in the 
legal literature and enshrined in normative sources. So, O. V. Pankova believes 
that there are special subjects of administrative responsibility with full or partial 
immunity from administrative jurisdiction, and enumerates among them officials 
who perform specific public functions, who are established by the Constitution of 
the Russian Federation and federal laws of the Russian Federation, which include 
members of the State Duma and the Federation Council members, the RF Presi-
dent, judges, prosecutors and investigators, registered candidates to representa-
tive bodies of public authority [17, 62-63]. A similar view was expressed by N. V. 
Makareiko, pointing to the existence of such important issue as the immunity of 
certain entities (deputies, judges and prosecutors) from administrative responsi-
bility, by virtue of which the mentioned officials in practice can avoid bringing to 
administrative responsibility, what in turn generates permissiveness, and these 
actors have potent power resource that repeatedly increases the damage that they 
can inflict [16].

As already noted, the legislator does not establish a full list of officials that 
perform specific public functions, using a vague wording “and other persons”. Of 
course, this is not conducive to the needs of law enforcers and researchers of the 
considered issue, brings to life the numerous viewpoints (including the previously 
said ones) concerning this issue. The only (although, in our view, not enough legiti-
mate) instrument, which has sub-legislative nature, is a departmental normative 
legal act of the RF MIA. According to Administrative Regulations of the Ministry of 
Internal Affairs of the Russian Federation Concerning the Execution of State Func-
tion of Control and Supervision over Compliance with the Requirements in the 
Area of Road Safety by Road Users approved by the Order of Ministry of Internal 
Affairs of Russia No. 185 from March 02, 2009 [11],  officials with specific public 
functions, who are subjected to the special conditions of application the measures 
of ensuring proceedings on a case of administrative offence and bringing to admin-
istrative responsibility, include:
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- registered candidate for the RF President (article 42 of the Federal Law No. 
19-FL from January 10, 2003 “On the Elections of the President of the Rus-
sian Federation” [8]);

- member of the Council of Federation, deputy of the State Duma of the Fed-
eral Assembly of the Russian Federation (article 19 of the current edition of 
the Federal Law No. 3-FL from May 08, 1994  “On the Status of Deputy of 
the Federation Council and the Status of Deputy of the State Duma of the 
Federal Assembly of the Russian Federation” [4]);

- deputy of the legislative (representative) body of state power of a subject 
of the Russian Federation (article 13 of the Federal Law No. 184-FL from 
October 06, 1999  “On the General Principles of Organization of Legislative 
(Representative) and Executive Authorities of State Power of the Russian 
Federation Subjects” [6]);

- registered candidate for a deputy of the State Duma of the Federal As-
sembly of the Russian Federation (article 47 of the Federal Law No. 51-FL 
from May 18, 2005  “On the Election of Deputies of the State Duma of the 
Federal Assembly of the Russian Federation” [9]);

- registered candidate for a deputy of  legislative (representative) body of 
state power of a subject of the Russian Federation, representative body 
of a local self-government body, registered candidate for the position of 
an elected official of local government (article 41 of the Federal Law No. 
67-FL from June 12, 2002 “On the Basic Guarantees of Electoral Rights of 
the Citizens of the Russian Federation and the Right to Participate in the 
Referendum” [7]);

- the Commissioner for Human Rights in the Russian Federation (article 12 
of the Federal Constitutional Law No. 1-FKL from 26 February 1997  “On 
the Commissioner for Human Rights in the Russian Federation” [1]);

- member of election commission, referendum commission with casting 
vote right, chairman of election commission of a subject of the Russian 
Federation (article 29 of the Federal Law No. 67-FL from June 12, 2002 “On 
the Basic Guarantees of Electoral Rights of the Citizens of the Russian Fed-
eration and the Right to Participate in the Referendum”);

- judges (article 16 of the RF Law No. 3132-1 from June 26, 1992 “On the Sta-
tus of Judges in the Russian Federation” [3]);

- prosecutors (article 42 and paragraph 2 article 54 of the Federal Law of the 
RF No. 2202-1 from January 17, 1992 “On the Prosecutor’s Office of the 
Russian Federation” [2]). 
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Thus, this list can serve as a guideline for categorizing certain entities as of-
ficials that perform specific public functions. At the same time we cannot but note 
the fact that it is totally unclear in respect of classification criteria by which the men-
tioned entities are included in the list and what is the difference between “certain 
public functions” and all other public functions? Moreover, it is clear that some of 
these entities, for example, registered candidate for a deputy of  legislative (repre-
sentative) body of state power of a subject of the Russian Federation, representative 
body of a local self-government body, registered candidate for the position of an 
elected official of local government and other candidates to hold certain positions 
at the time of possession this status generally do not perform any public function, 
and only lay claim to it with vague prospect in the future.

Meanwhile, there is a gradually strengthening opinion in the public mind, 
and also in the law enforcers’ community, that the considered entities are not 
subject to administrative responsibility at all (do not bear it) and (or) are exempt 
from it.

However, this is far from being the case, and the special conditions of bring-
ing these officials to administrative responsibility that are mentioned in part 2 
article 1.4 CAO RF do not mean or imply the existence of complete immunity 
from administrative jurisdiction and their release from responsibility. Doubting 
the need for existence and legislative enshrining these special conditions, let’s 
consider, however, these special conditions regulated by existing legal acts.

The Constitution of the Russian Federation does not explicitly mention spe-
cial conditions for bringing to administrative responsibility, but in relation of the 
members of the Council of Federation and deputies of the State Duma States it is 
said that they shall possess immunity during the whole term of their mandate, they 
may not be detained, arrested, searched, except for cases of detention in flagrante 
delicto, as well as they may not be personally inspected, except for the cases envis-
aged by the federal law in order to ensure the safety of other people; the issue of 
depriving immunity shall be solved upon the proposal of the Procurator General 
of the Russian Federation by the corresponding chamber of the Federal Assembly 
(article 98); in respect of judges it is said that they shall possess immunity and that 
a judge may not face criminal responsibility otherwise than according to the rules 
fixed by the federal law (article 122).

Analysis of federal laws dealing with the determination of the status of sub-
jects referred to in article 1.4 CAO RF suggests significant differences in the for-
mulation of the special conditions for bringing them to administrative responsi-
bility.
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In particular, in accordance with part 4 article 16 of the Federal Law “On the 
Status of Judges in the Russian Federation”, decision of bringing a judge to admin-
istrative responsibility is taken:

- in respect of a judge of the Constitutional Court of the Russian Federa-
tion, the Supreme Court of the Russian Federation, the Higher Arbitration Court of 
the Russian Federation, the Supreme Court of a Republic, district, regional court, 
court of a city with federal status, autonomous region court, autonomous district 
court, military court, Federal Arbitration Court – by a judicial panel of three judges 
of the Supreme Court of the Russian Federation upon the petition of the Procurator 
General of the Russian Federation;

- in respect of a judge of another court – by a judicial panel of three judges 
of respectively the Supreme Court of a Republic, district, regional court, court of a 
city with federal status, autonomous region court, autonomous district court upon 
the petition of the Procurator General of the Russian Federation.

Decision on the question of bringing a judge to administrative responsibility 
is taken in 10 days after the receipt of the petition of the Prosecutor General of the 
Russian Federation.

Law-enforcement practice of implementation the established procedure for 
bringing judges to administrative responsibility is enough extensive and transpar-
ent, what reflects not only the potential but also the actual possibility of exercising 
legal regulations.

The Law quite differently regulates the issues of bringing representatives of 
the Federal Assembly (the members of the Federation Council and State Duma 
deputies) to administrative responsibility. They are regulated in articles 19 and 20 
of the Federal Law No. 3-FL from May 08, 1994  “On the Status of Deputy of the 
Federation Council and the Status of Deputy of the State Duma of the Federal As-
sembly of the Russian Federation” (in the current edition). In accordance with the 
provisions of these articles, a member of the Federation Council, deputy of the State 
Duma have immunity during the whole term of their authority, without the con-
sent of an appropriate Chamber of the Federal Assembly of the Russian Federation 
they may not be:

a) brought to criminal responsibility or to judicially imposed administrative 
responsibility;

b) detained, arrested, inspected (except for cases of detention in flagrante de-
licto) or questioned;

c) subjected to body search, except when required by federal law to ensure 
the safety of other people.
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Immunity of a member of the Federation Council, deputy of the State Duma 
applies to their current residential and office accommodation, personal and service 
vehicles, means of communication, documents and baggage belonging to them, to 
their correspondence.

In the case of criminal proceedings initiation or commencement of proceed-
ings on a case of administrative offence, which provide for judicially imposed ad-
ministrative responsibility against the actions of a member of the Federation Coun-
cil or deputy of the State Duma, the body conducting the preliminary inquiry or 
the investigator within three days informs the Prosecutor General of the Russian 
Federation. If a criminal case has been initiated or proceeding on a case of admin-
istrative offense, which provides for judicially imposed administrative responsibil-
ity, has been instituted against actions associated with the exercise of official duty 
of a member of the Federation Council, State Duma deputy, the Attorney General 
of the Russian Federation within a week after receiving the message of the body of 
inquiry or investigator is obliged to introduce to a relevant chamber of the Federal 
Assembly of the Russian Federation a petition on depriving immunity of a member 
of the Federation Council, State Duma deputy.

After the end of inquiry, preliminary investigation or proceeding on a case 
of administrative offence, which provides for judicially imposed administrative re-
sponsibility, the case cannot be brought before the Court without the consent of the 
relevant chamber of the Federal Assembly of the Russian Federation.

Member of the Federation Council, State Duma deputy cannot be held crimi-
nally or administratively liable for expressing an opinion or expression a position 
in the voting in a corresponding chamber of the Federal Assembly of the Russian 
Federation and other actions consistent with the status of a member of the Federa-
tion Council and the status of a State Duma deputy, including at the expiration of 
their term of office. If, in connection with such actions a member of the Federation 
Council, State Duma deputy has made a public insult, slander or other violations, 
responsibility for which is provided for by federal law, the institution of criminal 
proceedings, the performing of initial inquiry, pre-trial investigation or initiation 
of proceeding on a case of administrative offence, which provides for judicially im-
posed administrative responsibility, shall be carried out only in case of deprivation 
immunity of a member of the Federation Council, deputy of the State Duma.

The issue of depriving immunity of a member of the Federation Council, dep-
uty of the State Duma is resolved upon the petition of the Procurator General of the 
Russian Federation by a relevant Chamber of the Federal Assembly of the Russian 
Federation.
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The Federation Council, the State Duma shall consider the petition of the 
Prosecutor General of the Russian Federation in the manner prescribed by regu-
lations of the relevant Chamber of the Federal Assembly of the Russian Federa-
tion, take a reasoned decision concerning the petition, and within three days notify 
the Prosecutor General of the Russian Federation. By the decision of the relevant 
Chamber of the Federal Assembly of the Russian Federation additional materials 
may be claimed from the Prosecutor General of the Russian Federation. Member of 
the Federation Council, State Duma Deputy, in respect of which a petition has been 
submitted, shall have the right to participate in addressing the issue at the meeting 
of the relevant Chamber of the Federal Assembly of the Russian Federation.

Refusal of the corresponding Chamber of the Federal Assembly of the Rus-
sian Federation to agree to deprive immunity of a member of the Federation Coun-
cil, State Duma deputy is a circumstance that precludes criminal proceedings or 
proceedings on a case of administrative offence, which provide for judicially im-
posed administrative responsibility, and leads to termination of such cases. Deci-
sion on termination of a corresponding case can be canceled only if there are newly 
discovered circumstances.

A body conducting an initial inquiry, investigator or the court, within three 
days, notifies corresponding Chamber of the Federal Assembly of the Russian Fed-
eration about criminal proceedings initiation or commencement of proceedings on 
a case of administrative offence, which provide for judicially imposed administra-
tive responsibility, about termination of the case or about entered into legal force 
court verdict.

As for the procedure of bringing prosecutors to administrative responsibil-
ity, the possibility of its occurrence is regulated in article 42 of the Federal Law 
of the RF No. 168-FL from November 17, 1995 “On the Prosecutor’s Office of the 
Russian Federation” (with the latest amendments and additions) [5], according 
to which the verification of messages about the fact of offence by a prosecutor is 
an exclusive competence of procuracy authorities. Detention, delivery, personal 
examination of a prosecutor, examination of its things and transport is prohibited 
except when it is mandated by federal law to ensure the safety of others and de-
tention during commission of a crime.

Special administrative-legal status in the sphere of administrative responsi-
bility of the Commissioner for Human Rights is governed by article 12 of the Fed-
eral Constitutional Law No. 1-FСL from 26 February 1997 “On the Commissioner 
for Human Rights in the Russian Federation”, the text of which reads as follows: 
“The Commissioner shall enjoy immunity during the whole term of its powers. 
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Without the consent of the State Duma it cannot be brought to criminal or admin-
istrative responsibility imposed in court, arrested, detained, searched, except in 
cases of detention in flagrante delicto, as well as subjected to personal examination, 
except for cases stipulated by federal law to ensure the safety of other persons. 
The Commissioner›s immunity applies to its residential and office accommoda-
tion, baggage, personal and service vehicles, correspondence, means of communi-
cations, and documents belonging to it [1].

As you can see, the legislative regulation of the procedure for bringing the 
considered entities to administrative responsibility of varies greatly in scope, con-
tent, order and sophistication of the procedures for bringing, etc. For example, in 
regard to administrative responsibility of the State Duma deputies and the Federa-
tion Council members, the Commissioner for Human Rights it is only about a spe-
cial order for bringing to responsibility occurring in court proceedings, which gives 
an opportunity to bring them to administrative responsibility in a general manner 
by other (not judges) entities endowed with jurisdictional powers. However, such 
order does not apply to judges and prosecutors.

How should the provisions contained in part 2 article 1.4 CAO RF be im-
plemented in law-enforcement practice? Unfortunately, the procedure of bring-
ing the considered entities to administrative responsibility, but only if there is a 
violation of traffic rules, is defined in the previously named order of the Ministry 
of Internal Affairs of Russia No. 185 from March 02, 2009, which approved Ad-
ministrative Regulations of the Ministry of Internal Affairs of the Russian Federa-
tion Concerning the Execution of State Function of Control and Supervision over 
Compliance with the Requirements in the Area of Road Safety by Road Users. 
However, also the content of this document in part of a special order of bringing 
to administrative responsibility and application of coercive measures of proce-
dural ensuring in respect of the considered entities raises a number of serious 
questions of researchers [13].

Enshrined in CAO RF attempt to define specific conditions and procedure 
for bringing deputies, judges, prosecutors and other persons to administrative re-
sponsibility through considering them as officials, even if performing certain pub-
lic functions, seems to be unsuccessful. As is known, article 2.4 CAO RF, which 
regulates responsibility of officials, states that an official, who has committed an 
administrative offence in connection with its failure to discharge or improper dis-
charge of its official duties, shall be administratively liable. With a stretch it can be 
possible to admit that the considered entities (e.g., candidates for deputies) fall un-
der the definition of the notion of officials contained in a footnote to the article 2.4 
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CAO RF. In addition, it appears that most administrative offences are committed 
by these persons off-duty and in an unofficial atmosphere.

As you know, CAO RF is a legal act of direct action, exhaustively regulating 
legal relations of administrative and jurisdictional nature, understandable to not 
only law enforcers, but also to other participants of mentioned legal relations. In 
this regard, it seems unjustified to include in it norms of reference nature, simi-
lar to that contained in part 2 article 1.4 CAO RF and establishing special condi-
tions for administrative prosecution of deputies, judges, prosecutors and other 
persons. In addition, in accordance with part 1 article 1.1 CAO RF, legislation on 
administrative offences consists of the Code and adopted, in accordance with it, 
laws on administrative offences of the subjects of the Russian Federation, i.e., at 
the federal level no legislative acts but solely the Russian Federation Code on Ad-
ministrative Offences decides on administrative responsibility of all the subjects 
without exception.

Note, that attempts to draw the attention of lawmakers on the need to en-
shrine in CAO RF special provisions relating to the responsibility of certain persons 
(including deputies, judges, prosecutors, etc.) have been taken. Thus, at the State 
Assembly – Qurultay of the Republic of Bashkortostan the Russian State Duma was 
introduced a draft law on addition to CAO RF a new chapter 30.1 “Peculiarities of 
Proceedings on Cases of Administrative Offences in Relation to Certain Categories 
of Persons”, which was considered on the 14th of June, 2007 [18]. Not stopping at 
the essence of the draft that also touches upon the procedure for bringing the con-
sidered entities to administrative responsibility, from the substantial point of view 
we note undoubted relevance of turning CAO RF into a document of direct action.

The current special conditions of bringing the considered entities to admin-
istrative responsibility are quite cumbersome; require involvement of numerous 
representatives of public authorities, up to the Prosecutor General of the Russian 
Federation; stretched in time. On the one hand, it serves as additional guarantees 
of immunity of some officials, but on the other hand, makes it possible to evade 
responsibility simply because of the expiration of period of limitation for the in-
stitution of administrative proceedings without review on the merits the issue of 
bringing to such.

Current state of Russian society obviously voicing intolerance to offenses of 
any kind and nature not only by representatives of law enforcement bodies, but 
also by other representatives of authorities, allows us sufficiently justified to raise 
the question about the extent of their responsibility for committing of adminis-
trative offenses. However, it is not about preserving the existing order, but about 
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equal or perhaps even higher compared with other entities level of responsibility. 
The current lack of elaboration of legal prescriptions regarding, for example, the 
possibility of administrative responsibility of prosecutors (there is neither  an en-
shrined order, nor the subjects, nor the timing of review, nor the form and details 
of a final procedural document, etc.) leads to the situation that raises a fair concern: 
“as for the procedure for bringing prosecutors to criminal and administrative re-
sponsibility, it is such that a prosecutor has an opportunity if not avoid bringing to 
deserved responsibility, but at least very seriously prepare for it, to take action to 
destroy traces of an offence, including hiding of illicit income, and as a result to re-
ceive the minimum punishment. There are no such opportunities among other law 
enforcement officials, and the more among the so-called ordinary citizens, even if 
they are obviously not guilty, that in our time is not a rarity.

So, when bringing prosecutors to criminal and administrative responsibil-
ity, the verification of message about the fact of offence committed by a pros-
ecutor is an exclusive competence of prosecutor’s office (that is, the presence or 
absence of the signs of an offence in the actions of prosecutor will be determined 
by its colleagues), detention, delivery, personal examination, examination of its 
belongings and transport is not permitted, except for cases prescribed by federal 
law…” [14].

Pointedly, that the Chief Adviser to the State-legal Administration of the 
President of the Russian Federation A. V. Kirin, speaking about the necessity of 
the conceptual editing of provisions concerning the subjects of administrative of-
fences, sees proper to carry out “a significant expansion of the grounds for bring-
ing subjects with special legal personality not to disciplinary, but to administra-
tive responsibility on a general basis” [15, 24]. We believe that this is not just 
about military personnel, employees of internal affairs bodies and other entities 
who are subject to disciplinary regulations, but also about the considered cat-
egory of officials.

It seems that the main motivation to change the existing order of bringing 
deputies, judges and prosecutors and other considered entities to administrative 
responsibility may be the provisions contained in the Decision of the Constitu-
tional Court of the RF No. 5-P from February 20, 1996  “On the testing the consti-
tutionality of provisions of the first and second parts of article 18, article 19 and 
the second part of article 20 of the Federal Law from May 08, 1994 “On the Status 
of Deputy of the Federation Council and the Status of Deputy of the State Duma 
of the Federal Assembly of the Russian Federation”. In particular, this document 
states that “the immunity of a parliamentarian does not mean its release from 
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responsibility for an offence, including criminal or administrative one, if the of-
fence has been committed not in connection with the implementation of actually 
deputative activity. Expansive understanding of immunity in such cases would 
lead to a distortion of a public-law nature of parliamentary immunity and to turn-
ing it into a personal privilege, which would mean, on the one hand, the wrongful 
removal of the constitutional principle of equality of all before the law and court 
(article 19, part 1), and on the other hand –violation of the constitutional rights of 
victims of crime and abuse of power (article 52). Therefore, subject to the restric-
tions provided for in article 98 of the Constitution of the Russian Federation, ex-
ercising of judicial proceedings at the stage of inquiry and preliminary investiga-
tion or proceedings on administrative offences up to the decision to refer case to 
court under the provisions of the Criminal Code, Code of Criminal Procedure of 
the Russian Federation and CAO RF without the consent of corresponding Cham-
ber of the Federal Assembly is permissible in respect of a parliamentarian”[10]. If 
the Constitutional Court of the Russian Federation has addressed these words to 
the upper class of the deputies, they are fully applicable in relation to other enti-
ties covered by the protection of today’s legal structure contained in part 2 article 
1.4 CAO RF.

One of the possible options to resolve this issue is seen in the legal enshrining 
of a provision that the considered entities bear administrative responsibility on a 
general basis. If an offense is committed in the exercise of service activity, then the 
special conditions of bringing these entities to administrative responsibility enter 
into force.

Another option of legislator’s actions is a return to the issue concerning 
the consolidation in a separate chapter of CAO RF of provisions directly regulat-
ing the grounds and procedure for administrative responsibility and application 
of other administrative and coercive measures in relation to specific subjects in-
cluded in the exhaustive list established by law, and not by departmental legal 
act. Note, that the possibility of such enshrining can be observed in chapter 42 of 
the Administrative Offences Code of the Republic of Kazakhstan “Peculiarities of 
Proceedings on Cases of Persons with Privileges and Immunity from Adminis-
trative Responsibility”. This chapter defines the procedure of bringing to admin-
istrative responsibility of deputies of the Parliament of the Republic of Kazakh-
stan (art. 686), candidates for the President, for deputies of Parliament (art. 687), 
the Chairman or members of the Constitutional Court (art. 688), judges (art. 689) 
and the Prosecutor General of the Republic of Kazakhstan (article 690). Let’s note 
that prosecutors are at all not included in the list of persons with privileges and  
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immunity from administrative responsibility, and the issues of their responsibil-
ity are regulated in section “General Provisions” of article 35 “Administrative 
Responsibility of a Serviceman, Prosecutor and other Persons, which are Subject 
to Disciplinary Statutes or Special Provisions, for Commission of Administrative 
Offences”.

We believe that such legal norms contained in the law are extremely impor-
tant, especially for law enforcers. Their absence gives rise to the view that the au-
thorized officials in the course of law enforcement activity should be able to subdi-
vide officials who have committed administrative offences in six separate groups 
[12, 74]. We believe that law enforcers should not engage in any classifications, es-
pecially under criteria non-designated by the author, and in dealing with issues of 
bringing to administrative responsibility they should be guided by solely specific, 
and not reference norms of CAO RF.

Secondly, direct wordings of the law are required also to form public percep-
tion of legal prescriptions as not declarative, but really able to ensure the imple-
mentation of the constitutional principle of equality before the law.
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ANNOUNCEMENT  
OF THE VII INTERNATIONAL SCIENTIFIC-PRACTICAL CONFERENCE 

“TOPICAL ISSUES OF ADMINISTRATIVE RESPONSIBILITY” HELD 
BY OMSK ACADEMY OF LAW WITH THE SUPPORT OF THE OMSK 

REGIONAL BRANCH OF THE ALL-RUSSIAN PUBLIC ORGANIZATION 
“ASSOCIATION OF LAWYERS OF RUSSIA”

Dear Colleagues!

We invite you to take part in the VII International scientific-practical con-
ference “Topical Issues of Administrative Responsibility”, which will be held on 
May 16, 2014 on the basis of the Omsk Academy of Law, with the support of the 
Omsk regional branch of the Russian public organization “Association of Law-
yers of Russia”.

The Conference will be participated by academic teaching staff of law schools, 
employees of legal research institutions, law-enforcement bodies, and representa-
tives from judiciary bodies.

Reports and speeches of the participants of the Conference will be published 
as a separate collection.

Speaking notes or articles in electronic form in the format Win Word, font 
Times New Roman (size 14), sesquialteral interval, will be accepted until May 5, 2014. 
E-mail: kositsin.ia@omua.ru, marked as “Conference”.

Beginning at 10 a.m., the Conference registration at 9: 30.
Conference venue: 644010, Omsk, str. Korolenko, 12. 
For information on the organization and holding of the Conference please 

call: (3812) 31-92-45 Chair of constitutional and administrative law, 8-962-058-51-36 
– Kositsin Igor Alekseevich, Associate professor of the Chair of constitutional and 
administrative law.


