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Voznjakovskaja K. A.

ECONOMIC AND LEGAL NORMS OF ECONOMY UNSHADOWING AS A
MEANS OF PREVENTION LEGALIZATION (LAUNDERING) OF INCOMES
RECEIVED BY WAY OF CRIME
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The problems of shadow economy are closely intertwined with the prob-
lems legalization of “dirty” money. Legalization of “dirty” money is bordered
by the shadow turnover, as a number of tax offenses intersect with crimes in the
part of money laundering. This circumstance was clearly pointed by the Ukrain-
ian Supreme Court in Plenary Session Decree No.5 from 15.04.2005. In particular,
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Economic and legal norms of economy unshadowing as a means of prevention legalization (laundering) of incomes received by way of crime

the funds or other property that a person has got (received) not by the way of
crime, but which it has illegally keep, hidden away, not transferred to the State
in the presence of obligation to do this cannot be considered as obtained as a re-
sult of the commission of a predicate action, namely: the funds that are unpaid as
taxes, fees and other compulsory payments; hidden revenue in foreign currency
from the sale of export goods (works, services) or hidden goods, other material
assets derived from such gains, as in such cases there is no direct getting of assets
or other property by the way of crime, but illegal (criminal) disposal these assets
(if the right of their ownership was acquired illegally). Also, assets (regardless of
size), received as subsidies, subventions, grants or loans, as a result of providing
false information by entities mentioned in the disposition of part 1 of article 222
of the Criminal Code of Ukraine, are not the subject of legalization.

Relationship of other crimes with legalization of “dirty” money, as well
as implementation another actions in the economic sphere, which are admin-
istrative misconduct in connection with their low public danger, characterizes
shadow economy as a predecessor or companion of the legalization of “dirty”
money.

To date, no one denies the presence of the shadow economy in Ukraine. Ac-
cording to various sources, the share of the shadow economy is about 30-45% of
the official level of gross domestic product of the country. In the shadow business
involved a lot of the economically active population, what indicates that there are
significant problems in the economy of our country.

The phenomenon of shadow economy can be detected not only in Ukraine. It
takes place in all countries. According to estimates of Austrian economist Friedrich
Schneider, the highest values of parameters of the informal sector are registered in
the countries that are developing and in countries with transition economies, the
lowest - in developed countries [1, 14].

So, U. P. Zubakov notes that “legalization (laundering) of proceeds from il-
legal way - a powerful economic factor for the growth of organized crime in the
most dangerous forms (drug trafficking, arms trafficking, smuggling, etc.). This
phenomenon threatens national security of countries and undermine the prospects
for trends development of the free movement of capital” [5, 13].

Legalization of illegally acquired income is closely related to such negative
phenomena as terrorism and transnational organized crime, international drug
trafficking, arms trafficking, etc. As a rule, exactly the incomes of criminal activ-
ity connected with these phenomena are the basis for the process of legalization
criminal capital. In turn, criminal capital having passed through all the stages
4



of legalization becomes the source for committing many types of economic crimes.
Thus, we have a whole system - a closed circuit of criminal elements, which are
a serious threat to economic security of both individual nations and the world
community as a whole.

As rightly noted by A. S. Benitsky, social danger of the process of money laun-
dering is in the following: “uncontrolled influx to legitimate economy of shadow
capital increases inflation processes; turnover of illegal funds in the economic sector
introduces distortions in the use of legal mechanisms of implementation economic
activities, encroaching on the normal functioning of the economy; undermines the
legitimate order of entrepreneurial and other economic activities, as well as the
principle of equality of participants in economic relations, which leads to restriction
of fair competition” [2, 8].

Experts attribute the sources of obtaining criminal proceeds, which require
further legalization (laundering), to two groups:

- drug trafficking, illicit manufacturing and trafficking of arms, prostitution
management, trafficking in human beings (material gain from the exercise of such
frauds is usually sent to “shadow”. According to experts, these operations consti-
tute more than 50% of the total illicit turnover);

- crimes in the sphere of economic activity and high technologies; the misap-
propriation of money (including budgetary), or other property by way of stealing,
fraud, fraudulent bankruptcy, forgery of payment documents, smuggling (material
gain from their implementation is accompanied by some share of non-cash turno-
ver and is about 25%) [11, 44].

The world community has recognized that the legalization of proceeds from
criminal activities has become a global threat to the economic security and political
stability of any state.

That threat manifests itself in the following negative consequences:

- inability of the state and society to combat money laundering facilitates the
enrichment of groups of people through crime, thereby making the very criminal
activity more attractive and economically convenient;

- use of legalized “dirty” money, not only for continuation of criminal activ-
ity, but also for investment in the most perspective types of economic activities;

- expansion and strengthening of the economic and technological base of or-
ganized crime;

- reduction in the turnover of taxes and allocation of funds for state public
spending due to concealment of income lists threatens the financial system of the

country as a whole, leads to the disruption of the national economy;
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- use of “dirty” money to bribe employees of state power, the penetration of
criminal elements in the political institutes and, in some cases, for the organiza-
tion and financing of terrorism, what leads to disruption of democratic system and
national security, makes a real threat of losing by Government the control over the
state and its usurpation by criminal elements.

Legalization of illegal incomes in developed countries in recent decades re-
mains a serious problem - international experts estimate the size of capital that is
laundered in the world ranging from 100 to 500 billion dollars per year [7, 12].

On March 09, 2011 was issued the order of the Cabinet of Ministers of Ukraine
“On approval of the Development Strategy of the system for prevention and coun-
teraction to legalization (laundering) of proceeds from crime and financing of ter-
rorism up to 2015”.

Such documents are developed by all the leading countries of the world, usu-
ally for one year. The main goal of the Strategy - is determining measures of a
legislative, organizational and institutional nature aimed at ensuring stable and
efficient functioning of the national system for the prevention and counteraction to
legalization (laundering) of proceeds from crime and terrorist financing.

The strategy consists of the following parts:

a) general part, which determines the need to address the problems of the
relatively rapid development of laundering of “dirty” money.

b) analysis of the situation and current trends in the field of combating money
laundering and terrorist financing in Ukraine. This part includes an assessment of
the role of the Financial Intelligence (State Financial Monitoring Service), law en-
forcement agencies, Prosecutor’s Office, courts in this process, analysis of the level
of coordination of departments, participation in international cooperation.

c) the other two blocks of the concept can be named basic ones - they are
the priority objectives of Ukraine in the field of combating money laundering
and financing of terrorism for the next few years, and longer-term objectives,
mechanisms and means to implement the goals and objectives proposed in the
previous block of the concept. This is a legislative ensuring, law enforcement
activity, prosecutors and the courts activity, oversight activities, coordination
of departments, participation in international cooperation.

d) in the last block are the expected results [9].

In this context, we can identify the strategic objectives of economic and legal
regulation in this area: the formation of such a block of economic legislation, which
prevents the legalization of “dirty” money, facilitates fixing offenses and counter-
acts its effects.
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Among the relevant tactical tasks can be distinguished those with economic
and legal nature and represent at least one third of all the other tasks identified in
the relevant Strategy, in particular:

- to ensure approval of Ukraine’s status as a reliable partner of the interna-
tional community by “increasing the investment attractiveness of Ukraine’s econ-
omy for foreign investors” and “overcome barriers to the recognition it as a state
with market economy”;

- to take measures to prevent the development of prerequisites for laundering
the proceeds of crime or financing of terrorism through: “improvement of means
to monitoring of financial flows and combating illegal withdrawal of capital from
Ukraine”, “improve the efficiency of analysis of methods and financial schemes to
legalization (laundering) proceeds obtained by way of crime or terrorist financing

7 /1,

and the development of relevant typologies”, “analysis of foreign economic op-
erations that are carried out by business entities through offshore zones”, “intro-
duction classification of clients of nonbank financial institutions and exercising by
such institutions appropriate events in respect of customers, the activity of which
evidences the increased risk of their financial transactions”, “ensuring regulation
of activity in the organization and conduct of lotteries and gambling in Ukraine”;

- minimizing the risks of using Ukrainian financial system to launder the
proceeds of crime or financing of terrorism through: “strengthening informational
transparency of the financial system”, “increase the share of non-cash payments
and reducing the use of cash”, “introduction of a mechanism for collecting by re-
porting entities information on the activities of foreign financial institutions, with
which have been established correspondent relations”;

- improvement of the mechanism of regulation and supervision over reporting
entities through: “analyzing the effectiveness of events, operation of the financial

e

monitoring system in the state”, “improving the efficiency of regulating and super-
vision over reporting entities ...”, “establishing a procedure for the use of measures
to prevent forming the charter capital of relevant reporting entities at the expense
of money, the source of which cannot be confirmed”, “determination and applica-
tion of a clear mechanism for checking impeccable business reputation of persons
who manage and control reporting entities”;

- organization of effective international cooperation through continuation
participation of Ukraine in international events in the field of prevention and coun-
teraction to legalization (laundering) of proceeds from crime and financing of ter-
rorism, which are carried out within the framework of the activities of the Financial
Action Task Force on Money Laundering (FATF), the European Union, the Council

7

Economic and legal norms of economy unshadowing as a means of prevention legalization (laundering) of incomes received by way of crime



Economic and legal norms of economy unshadowing as a means of prevention legalization (laundering) of incomes received by way of crime

of Europe, the World Bank, the International Monetary Fund, the Egmont group,
the Eurasian Group on combating money laundering and terrorist financing, and
other international organizations (although this is a common problem, but given
the current orientation of international organizations to the complex, including the
economic and legal impact on legalization of “dirty” money, it cannot fail to be
noted here).

From all appearances, the given tasks can be realized only within the develop-
ment of relevant regulators in the economic and legal legislation, forcing economic
agents, in particular, entities of financial monitoring to perform the programmed
by the state events for combating legalization of “dirty” money.

Formation of a national strategy for combating money laundering and terror-
ist financing is a targeted process, which is based on the conceptual and strategic
forecasting, accounting wide range of objective economic, political and social con-
ditions, trends and factors.

Quality of financial strategy depends largely on the efficiency of institutes of
ensuring national interests. Thus, when considering the issues of countering money
laundering the most important is the institutional sphere.

The main subject of countering the threat of economic security related to
laundering proceeds of crime is the state, which operates through a set of bodies,
through law-making and law-enforcement activities [10, 99].

Regulatory aspect of the state activity in the combat against money laundering
and countering the growth of the informal sector is manifested primarily in such
functions as sanitation and promotion of business activity of entrepreneurship,
business competitiveness, acting within the framework of legal environment. Par-
ticularly important this provision seems in relation to the spread of crime growth,
in a situation where business activity within the framework of current legislation is
more often unprofitable and non-remunerative.

In turn, the smaller the shadow economy, the easier it will be to identify op-
erations aimed at laundering of “dirty” money, because the flow of funds from the
informal sector to legal one will be an exception, but not a common phenomenon,
which it is today.

It is in this context, to the number of threats to the economic security of
Ukraine on the part of the shadow economy can be referred massive tax evasion.
Tax crimes and tax offences inflict enormous harm to Ukraine’s budgetary system.
Statistics cited by the State Tax Service shows, that over 90% of the enterprises of
Ukraine violate tax legislation. A large proportion of these violations is related to
imperfect legislation, limited skills of participants of relationships in tax sphere,
8



with an ambiguous understanding of laws, with constant amendments in them.
All this is illustrated by the following data:

- mass production of products that do not meet sanitary, technical and other
requirements, what distorts fair competition and threatens the health of citizens;

- massive copyright infringement, as well as infringement the rights of inven-
tions, samples and useful models;

- unlawful export of capital abroad;

- clandestine manufacture of prohibited and restricted for civilian purposes
goods, the spread of which could harm the health of population;

- providing lawful nature of possession, use and disposal of funds obtained
by illegal means;

- wide turnover of unaccounted cash and so on.

Specified circumstances require the state to take the decisive measures regard-
ing reducing the scale of the shadow economy, first of all the scale of the “dark”
economy. Measures aimed at combating the legalization of proceeds from crime
should be become the most important in this direction.

For economic entities, moving into the shade is closely connected with signifi-
cant operating expenses in lawful activity. Events to reduce these expenses, which
can be initiated by the state, are the following: creation of a stable legislation, re-
ducing macroeconomic instability, reduction of administrative barriers, creating an
effective tax system, improvement of labor legislation, elimination of the shadow
economy, and increase in the legal economy [3, 100].

Development of similar processes in the field of economic relations is pro-
moted by a different understanding of financial agreements, when individual ju-
rists deny economic-law norms [4, 184], what makes it possible to use, for example,
foreign currency as the currency of debt [8, 67]. It is possible to mark such causes as
disorderliness, corruption, and, after all, inefficiency of the state financial control,
at least, due to the fact that there is a large shadow economy in Ukraine, which, ac-
cording to the calculations of specialists, already exceeds 39%, and in the case of not
applying urgent measures will reach 70% of GDP before 2015 [6, 110].

Summarizing the above, we can conclude that the objective of economic and
legal measures against legalization (laundering) of proceeds from crime reduces to
two main processes: to lay in the mechanism of exercising economic activities such
levers that would made unprofitable any shadow operations and the use of funds
received by way of crime; revealing, documented recording of the fact of an suspi-
cious transaction or agreement, and transfer this information to the public author-

ity responsible for combating money laundering and terrorist financing.

Economic and legal norms of economy unshadowing as a means of prevention legalization (laundering) of incomes received by way of crime



Economic and legal norms of economy unshadowing as a means of prevention legalization (laundering) of incomes received by way of crime

References:

1. Shadow Economies and Corruption All over the World: Revised Estimates
for 120 Countries. Available at http://www.economics-ejournal. org/economics/journalar-
ticles/2007-9 (accessed: 12.10.2012).

2. Benits’kij A. S. Legalization (laundering) of Money and other Assets Ob-
tained by Criminal Means (the problems of criminal law classification): abstract thesis
of candidate of legal science 12.00.08 [Legalizatsiya (vidmivannya) groshovikh koshtiv
ta inshogo maina, zdobutikh zlochinnim shlyakhom (problemi kriminal no-pravovoi
kvalifikatsii): Avtoref. dis... kand. yurid. nauk: 12.00.08]. Benits’kij A. S., NAS of Ukraine,
Institute of State and Law named after Koretskiy. K, Kiev: 2002, pp. 8-9.

3. Voznjakovs’ka K. A. The Purpose of the Economic and Legal Means of
Economy Unshadowing in the Context of Countering Legalization of Proceeds from
Crime [Meta gospodars’ko-pravovikh zasobiv detinizatsii ekonomiki u konteksti protidii
legalizatsii dokhodiv, oderzhanikh zlochinnim shlyakhom]. Aktual 'ni problemi derzhavi i
prava : zbirnik naukovikh prats’— Actual Issues of State and Law: a collection of scientific
papers, compilers: editor in chief —Kivalov S. V., production editor — Minchenko R. M.,
Odessa: Juridichna literatura, 2012, no. 65, pp. 98-105.

4. Dzhun’ V. V. The Principle of Nominalism in Money Liabilities. Currency
Clause [Printsip nominalizmu u groshovikh zobov’yazannyakh. Valyutne zasterezhen-
nya]. Visnik gospodars ’kogo sudochinstva — Newsletter of Economic Court Proceedings,
2002, no. 2, pp. 183-186.

5. Zubakov V. P. Problems in Creating a Legal Framework to Combat the
Laundering of Proceeds Obtained by Criminal Means. International Cooperation in the
Fight against Laundering of Proceeds Obtained by Criminal Means [Problemy sozdaniya
zakonodatel’nykh osnov bor’by s otmyvaniem dokhodov, poluchennykh nezakonnym
putem. Mezhdunarodnoe sotrudnichestvo v bor’be s otmyvaniem dokhodov, poluchen-
nykh nezakonnym putem]. Moscow: training center “JurInFor”, 1999.

6. Kravchuk S. 1. Economical Criminal Activities. Section 5.3. Method of
Calculation of Shadow Economy [Ekonomichna zlochinna diyal’nist’. Rozdil 5.3.
Metodika rozrakhunku obsyagiv tin’ovoi ekonomiki]. Available at: http://pidruchniki.
ws/19570411/ekonomika/metodika rozrahunku obsyagiv tinovoyi ekonomiki#630
(accessed: 12.10.2012).

7. Listov O. P. “Washboards” for Drug-dollars [«Stiral’nye doski» dlja narko-
dojalarov]. Rossijskaja gazeta — Russian Gazette, from December 25, 1998.

8. Podtserkovnii O. P. About the Question of Correlation Between the Provi-

sions of Civil and Commercial Codes (through the example of monetary obligations’

10




regulation) [Do pitannya pro spivvidnoshennya polozhen’ Tsivil’nogo ta Gospodars’kogo
kodeksiv (na prikladi regulyuvannya groshovikh zobov’yazan’)]. Ekonomika ta pravo —
Economy and Law, 2005, no. 3, pp. 65-68.

0. Decree of the Cabinet of Ministers of Ukraine “On Approval of the Develop-
ment Strategy of Prevention and Counteraction to Legalization (laundering) of Proceeds
Obtained by Way of Crime and Terrorist Financing for the period up to 2015 No.190-r,
from March 09, 2011 [Rozporyadzhennya Kabinetu Ministriv Ukraini «Pro skhvalennya
Strategii rozvitku sistemi zapobigannya ta protidii legalizatsii (vidmivannyu) dokhodiv,
oderzhanikh zlochinnim shlyakhom, abo finansuvannyu terorizmu na period do 2015
roku» vid 9 bereznya 2011 roku Ne 190-r]. Available at: http://zakon2.rada.gov.ua/laws/
show/190-2011-%D1%80?test=dCCMfOm7xBWM6 MmEZiyjDir3HI49Ms80msh8le6
(accessed: 12.10.2012).

10.  Theory of State and Law: course of lectures [Teorija gosudarstva i1 prava:
Kurs lektsij]. Under edition of Matuzova N. 1. and Mal’ko A. V., Moscow: 2011, pp. 97-
100.

11.  Horosheev S. Combating against “Dirty Capital” [Bor’ba s «grjaznym kapi-
talomy»]. Finansovyj kontrol’— Financial Control, 2003, no. 10 (23), pp. 42-48.

11

Economic and legal norms of economy unshadowing as a means of prevention legalization (laundering) of incomes received by way of crime



Methods of public employees' rights protection at applying measures of promotion

Universal Decimal
Classification 342.5

Volkova V. V.

METHODS OF PUBLIC EMPLOYEES’ RIGHTS PROTECTION AT
APPLYING MEASURES OF PROMOTION

Volkova Viktoriya Promotion and reward of public employ-
Vladimiroona, ees are important elements in the incentive

c.j.s. (PhD of jurisprudence), | | scheme as they evidence of appreciation of the
Associate professor of the || work done by public employees. The article de-

Department of state and le- || scribes the importance and types of incentives

gal disciplines, North Cau- | in the activities of public employees, methods

casus branch of the Federal || .4 features of public employees’ right protec-
State Budgetary Institution
of Higher Professional Edu-

cation “Russian Academy of

tion at applying measures of promotion.

Keywords: rights protection, methods

Justice” (Krasnodar) of protection, public employees, measures of

promotion/incentives, applying measures of

promotion.

Regulator of protecting public servants is the norms of law, which are adopted,
influence, change, and are cancel under the influence of circumstances objectively
influencing the whole legal system. The legal framework of protection of public
servants is characterized by all the features typical for law. Tasks and functions of
the legal institution of protecting public servants are the signs. Tasks and functions
are closely related, define each other. Any function cannot be determined without
the task. From another point of view, without providing the functions, the task can-
not be performed. Among the common people of the country public servants are
not the poorest group, for example, on the base of analyzing the average monthly
salary. The level of protection of public servants cannot be assessed by usual meas-
ures. Representatives of the State in the implementation of labor activity are public
servants. Therefore, for them there are special requirements both for admission to
public service and in the process of its implementation.
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The work of public servants is regulated in a specific order, by a special leg-
islation. It refers to a special kind of work. Field of activity and working conditions
are factors, which characterize the specificity of labor for public servants.

Legal status reflects the specific of activity of public servants. Legislatively
established limitations on certain rights and freedoms of public servants justified
from the point of view of the world practice in building and functioning of the
public service, however, adversely affect its social prestige. We can conclude that
their own specificity have objectives and functions of social protection of public
servants. This view finds support in the special literature. Social protection of
public servants as a system exercises such major functions as economic, social,
political, spiritual, ideological and demographic one [1, 3, 6]. It should be noted,
acknowledging reasonableness of the above functions, that if the functions under
consideration are major, what functions are secondary ones? It is unpractical to
divide the protection functions into the main and another, since by itself the scope
of protection is extremely important for both society as a whole and for its indi-
vidual members.

Promotion is an important means of educating and motivating the service
activities of public civil servants, as well as of strengthening the rule of law and
discipline in its system. Among the legal means to increase the performance of
public servants a system of measures for their promotion takes an independent
place.

Legal personality of the employer includes the right to promote employees.
Promotion is a fairly effective means to increase labor productivity, and work disci-
pline. Practice shows that sometimes the promotion is more effective in stimulating
workers to conscientious work than penalties. An employer should seek a com-
bination of measures of moral and material incentives of workers for the faithful
performance of the duties under an employment contract.

High efficiency of incentives is only possible at complying with the estab-
lished requirements for their use by public civil servants. D. M. Ovsyanko notes,
“the most important requirement is complying with the rule of law, the validity for
applying any of the incentives. They can be applied only by those bodies and lead-
ers who have been granted such a right. However, they must apply only the incen-
tives, which are provided for by relevant normative legal acts, within the limits of
the power granted to them and in a prescribed manner” [7].

Article 191 of the Labor Code of the RF provides for, that an employer stimu-
lates the employees diligently performing their work duties (thanks them officially,
pays them a merit bonus, awards them with valuable presents, certificates of honor,

13
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puts them forward for the title “Best in Profession”). For their outstanding achieve-
ments employees are to be awarded orders, medals, lapel badges and honorary
titles.

In the system of incentives to encourage public servants promotion and re-
warding for public servants are important elements as they evidence of apprecia-
tion of the work done by the public servants. Encouraging or rewarding helps to
stimulate other public employees to conscientious performing their duties.

Promotion as the method of management disciplinary relations is a recogni-
tion of an employee among the team by providing it with privileges, advantages,
public provision of honor, increasing its prestige. Each person has a need for recog-
nition (material values). Promotion is aimed to the realization of this need. Unfair
application of promotion can put the whole team at loggerheads. Therefore, at the
application of incentives it would be appropriate to take into account the following
rules of effectiveness of encouraging:

1) promotion should be applied at every manifestation of labor activity of a
worker with a positive result;

2) encouragement should be meaningful and increase the prestige of good
faith work. All the advantages and benefits of socio-cultural, housing and public
services should be made available to bona fide employees. This is the only way to
raise the prestige of faithful labor;

3) promotion must be transparent;

4) when applying the promotion you must use rituals, customs, traditions;

5) negative tradition must be pushed out only by positive traditions, but not
by an order;

6) the closer the date of receipt of a reward, the more active a person works;

7) promotion availability. As practice shows, it is advisable to set rates at
which the employee receives the legal right to promotion. Thus, there are formed
clear, accessible additional objectives in labor for each employee, and these goals
are another effective measure for management of labor and discipline in the team.

Considering the issues of encouraging for work and penalties for disciplinary
offenses, first of all we should note the following difference:

- promotion for work is presented in article 191 of the Labor Code of the RF
in the expanded list, and not limited only to it. In accordance with the provisions
of article 191 of the LC RF, an employer encourages employees performing work in
good faith. As the types of rewards the LC RF provides:

- expression of gratitude;

- grant award;
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- awarding them with valuable presents;

- awarding them certificates of honor;

- introduction to the rank “Best in Profession”;

and also contains a clause that “other rewards for work are defined by a col-
lective agreement or the internal regulations, as well as statutes and regulations on
discipline. For special labor merits to the community and the state employees may
be introduced to state awards”. So, whatever kind of promotion is applied by an
employer, even if the promotion is not provided for by the labor legislation (LC RF
and other laws), this promotion will be valid and applicable.

The types of disciplinary penalties are strictly limited by strict listing pro-
vided for by the LC RF, federal laws and other normative acts, the output beyond
which is impermissible. Application by an employer of disciplinary punishment
not provided in LC RF entails the invalidity due to its illegality.

Kinds of rewards and awards for excellent and efficient civil service:

1) expression of gratitude with the payment of a one-time reward;

2) awarding of certificate of honor of a state body with payment of a lump
sum encouraging or award of a valuable gift;

3) another types of promotion and awarding by a public body;

4) lump sum reward in connection with retirement on a State pension for
years of service;

5) encouragement of the Government of the Russian Federation;

6) encouragement of the President of the Russian Federation;

7) conferment of honor rank of the Russian federation;

8) awarding a merit badge of the Russian federation;

9) awarding orders and medals of the Russian federation.

Externally-organizational or administrative-legal encouragement associated
with the provision of a simplified (privileged) procedure of implementation spe-
cific activities, such as reducing the number of verification actions at entry a free-
lancer for service; absolute material rewards (giving a monetary award, awarding
valuable gift, preferential loans, etc.). Unformalized measures of moral stimulat-
ing impact (praise, direction to the prestigious business trip, dissemination of best
practices of service with reference to authorship, and so on).

Measures of moral incentive impact are not accompanied by procedural
drawing up and adoption of official acts. Measures of organizational incentive are
accompanied by adoption of an administrative act, but not always procedurally
formalized as an encouragement, because there is no a formal enshrining of these
measures as an encouragement in normative legal acts.

15
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In this case, at the center is put exactly organizational stimulation of activity
of public servants (promotion, assignment of another skill category, and so on), but
not only the increase in the amount of remuneration, although the latter is certainly
important, because unlikely anyone wish to bear additional duties without finan-
cial compensation and incentives. The federal one includes mandatory feature of
remuneration, so that the existence of organizational and material incentive meas-
ures can be considered in dialectical unity.

At the same time the status’ nature encouraging is accompanied by an in-
crease in salaries and benefits of a material nature on a regular basis, but the pro-
viding only the last ones is allowed either one-time for individual achievement in
public service activity, or on a permanent basis for their devotion and fidelity to a
particular system of public service.

The system of Russian law comprises individual branches, which in their to-
tality and interactions form a complex social phenomenon, designed to streamline
the most important public relations. Every law branch has its own logically deter-
ministic structure consisting of separate norms of law, which are grouped by ge-
neric indicator into separate legal institutes. The latter ones can be both of branch
and interbranch nature. One of such legal institutes of interbranch significance is
the Institute of Incentive.

The legislation does not establish a sequence in the application of incentives.
An employer may simultaneously apply several rewards (e.g., to declare thanks
and give a bonus).

The right to promote an employee is a subjective right of an employer, which
he may use or not on the basis of its own assessment of the achievements and mer-
its of the employee. The legislation does not bind promotion of an employee to any
objectified circumstances (for example, the achievement of age or length of service
of certain duration).

Promotions on behalf of an employer are used by its officers. The competence
of officials of an employer (the head of an organization, his deputies, heads of de-
partments, etc.) is enshrined in the rules of the internal labor schedule. The employ-
er shall issue an order or decree on the application of incentives that are expedient
to publish in any way possible.

Protection of rights and interests, which is implemented in the form of pro-
vided to public employees possibilities to protect their labor rights, freedoms
and legitimate interests by all non-prohibited by law methods is the goal of la-
bor legislation. The LC RF provides a wide range of ways to protect labor rights

and legitimate interests of public servants. Public servants have the possibility
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of collective (trade union) protection of not only rights, but also interests by filing
claim with a labor dispute to the commission that acts directly in the organization
for resolution of unsettled disputes with the employer (chapter 60 of the LC RF);
entering into a collective labor dispute and announcements of strikes; monitoring
compliance with labor law and representing the interests of workers in another
cases.

For the first time the norms of the labor legislation provide for self-protec-
tion of the rights of public employees, which is the ability to refuse to perform
work not specified in a service contract, or work directly threatening the life and
health of a public servant. In addition, public servants have the right to suspend
work in the event of wage delay for more than 15 days (article 379 and 142 of
the Labor Code of the RF). However, paramount importance in the protection of
public employees at the application of incentives is given to judicial protection, as
well as state control and supervision implemented, in particular, by the Federal
Labor Inspectorate.

State supervision over the accurate and uniform observance of the Labor Code
and other legal acts, containing labor regulations is implemented by the Attorney-
General of the Russian Federation and by attorneys, subordinate to him in accord-
ance with the Federal Law (article 353 LC RF).

Along with other rights of public employees in the application of incentives
they have the right to compensation for damage caused in connection with the per-
formance of their job duties, and compensation for moral damages under article
237 of the Labor Code of the RF.

Public servant has the right to compensation for the material damage caused
by the unlawful deprivation of opportunities to work (article 234 LC RF), inflicted
to the property of the employee (article 235 LC RF), as well as by delay of wages
(article 236 LC RF).

Thus, the main ways to protect labor rights and freedoms of public servants
in the application of incentives are:

- self-protection of labor rights;

- collective protection of labor rights and legitimate interests;

- state supervision and control over compliance with labor legislation and
another normative legal act containing the norms of labor law;

- judicial protection.

Ways to protect public servants in the application of encouragement meas-
ures are simultaneously the guarantees of legitimacy in the field of labor and labor
legal order.
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Specific level (normal, high, low) of labor legal order and legitimacy in the
field of labor in every public organization reflects the state of public life in the so-
cial sector in the state of law. At each organization all the subjects of labor law must
strive to a high level of labor legal order and legitimacy in the field of labor as to the
result of the legal regulation of labor.

Employer, its representatives have no right to prevent employees in the im-
plementation all the forms of self-protection of their labor rights (and not just under
article 379 LC RF). And article 380 LC RF prohibits prosecution of employees for
their use the methods of self-protection of labor rights permitted by law. For viola-
tion of the ban they incur liability, established by Labor Code, Code on Administra-
tive Offences, and even Criminal Code, as for the violation of labor legislation.

Responsibility for violation of labor legislation and labor protection both dis-
ciplinary and administrative (penalty) and material and, in appropriate cases, crim-
inal one, shall bear guilty officials of administration, employer.

Thus, can be highlighted the following directions to increase the opportuni-
ties of protection the rights of public employees in the application of incentives.

First, it is necessary to align legislative acts of the Russian Federation and its
subjects vertically regarding public servants in order to improve the legislative pro-
tection of the latter.

Secondly, the development of criteria for assessing the performance of public
servants’ activity will avoid arbitrariness against public employees by their manag-
ers, and make it possible to resolve many conflicts on the issues of promotion.

Thirdly, there will be a need for an educational program in order to create the
legal and labor culture, since at the destruction of the key moral qualities of public
servants to some extent their professional training loses its significance.

Fourthly, we would like not forget the professional development of public
servants, as only an educated workers can both protect themselves from illegal ac-
tions, and subsequently prevent similar situations.

Finally, it is necessary to bind the training of public servants with their eleva-
tion in office, since career aspirations take an important place among the work’s

incentives of public servants.
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The term of “state protection” is widely used in the current Russian legisla-
tion and juridical literature. However, the legislator does not give its definition in
general meaning. The only normative definition of state protection is contained in
the Federal law No. 57-FZ from May 27, 1996 “On State Protection” [1], and is ap-
plied only in it. Named Federal law regulates the safety of only a particular group
of objects to be protected by authorized government agencies. Object of state pro-
tection are individuals whose safety is in the interest of the state. This category
includes the President of the RF, members of his family, a number of persons oc-
cupying public offices of the RF and foreign heads of state and government and
other persons subject to state protection in accordance with the said Federal Law. In
order to ensure the safety of the mentioned objects of state protection, to protected
objects were attributed buildings and constructions that hosting the federal bodies
of State power and the surrounding territory. Buildings occupied by federal bodies

of State protection are also recognized as protected objects.
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Article 5 of the Law on State Protection defines as a body authorized to carry
out the function of the state protection the Federal Protection Service of the Russian
Federation, the provision on which was approved by the Decree of the President
of the Russian Federation [3]. To ensure the safety of state protection objects and
protection of protected sites within their powers may be involved bodies of Federal
Security Service, Internal Affairs, interior troops of the RF MIA, foreign intelligence
bodies of the Russian Federation, the Russian Armed Forces and other government
agencies of security assurance

Thus, the law enshrines a provision defining the state protection as a function
of the Federal Protection Service of the RF to ensure the safety of state protection ob-
jects. Authors, using in the titles of their scientific works the term of “state protection”
are also talking about the activities of the Federal Protection Service of the RF [6, 8].

Along with this, the legislation of the Russian Federation, still attributes to the
objects subject to state protection buildings (premises), structures, facilities, adja-
cent land and water areas of the federal bodies of legislative and executive power,
the legislative (representative) and executive authorities of the subjects of the Rus-
sian Federation, other state bodies of the Russian Federation, local self-government
bodies, as well as other objects, the list of which has been approved by the Govern-
ment of the Russian Federation [4]. Initially, the list of such objects included objects
subject to state protection that could not be called as “particularly important”, for
example, cash offices of state enterprises, institutions and organizations. In due
time, these provisions were criticized by the author of this article [7] and were sub-
sequently amended.

Another important issue that should be legally resolved, in our opinion, is an
uncertainty of the range of entities that perform the functions of state protection.
This protection is implemented by various executive bodies. This conclusion can
be drawn based even on the analysis of the two main, in our view, subjects of this
activity - the Federal Security Service of the RF and the Ministry of Internal Affairs
of the RF.

The main tasks for the Russian Federal Protection Service, is to ensure safety
of the objects of state protection, which are understood as high-ranking officials of
the state; forecasting and revealing of threats to the vital interests of state protec-
tion objects, implementation of measures to prevent this threat; prevention, detec-
tion and suppression of unlawful encroachments on objects of state protection and
protected sites; prevention, detection and suppression of crimes and other offenses
in protected sites, in places of permanent and temporary stay of state protection
objects and on their travel routes; etc.
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In order to fulfill statutory functions the Russian Federal Protection Service
provides protected persons personal protection, special communications and trans-
portation, as well as information about the threat to their security. Where necessary
for ensuring safety it uses its powers to implement operational-search activities.
Conducts guarding activities and the maintenance of public order in places of per-
manent and temporary stay of state protection objects, provides access mode to the
protected sites.

The Russian Ministry of Internal Affairs is of an important role in resolving
national objectives for the protection of the vital interests of individuals, society
and the state. In its system operate at least three main subjects of state protection,
with their tasks to protect important sites, state property, public order and public
safety.

Thus, the Russian Interior Ministry troops are involved in the protection of
public order, ensuring public safety and state of emergency, escorting prisoners
and persons in custody, are involved in the territorial defense of the Russian Fed-
eration. They protect important state facilities, and special loads [2], and also assist
border authorities of the Federal Security Service in the protection of the state bor-
der of the Russian Federation.

A special place among these entities takes the police, which is obliged to pro-
tect the facilities and property of owners under contracts, as well as objects that
must be compulsorily protected by police in accordance with the list approved by
the Government of the Russian Federation; to ensure, in cooperation with the Fed-
eral Security Service in the manner prescribed by the Government of the RF, the
protection of diplomatic missions, consular institutions and other official repre-
sentative offices of foreign countries, representative offices of international organi-
zations, if such protection is provided for by international treaties of the RF.

Organization of the activities of these protection entities cannot be considered
in detail in public media, since the functioning of facilities, the protection of which
they perform, involves state secrets. These facilities merge to categories of “objects
of state protection”, “important state facilities”, and “sensitive sites”. Accordingly,
entities exercising the considered activity in performing their duties are guided by
legal acts of varying degrees of secrecy, and the lists of protected by them specific
objects are determined by the Government of the RF.

Recognizing the priority of ensuring security of especially important facilities,
we believe that a reliable protection is needed not only for important government
and sensitive sites that should be protected by Federal Protection Service of Russia,
Russian Interior Ministry Troops and police departments. Also “ordinary” objects
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as museums, libraries, archives and other objects that store cultural values, which is
state owned, should be protected from unlawful acts. The need for their protection
is obvious, it is reflected in the list of objects subject to state protection, approved
by the Government of the Russian Federation provision No. 587 from August 14,
1992 “Issues of private detective and security activity” [4]. The above list does not
include objects whose protection is under the jurisdiction of the Federal Protection
Service of Russia, Interior Ministry Troops of Russia. They are not included in the
list of objects subject to mandatory protection by the police [5]. Protection of most
of these objects is performed by specialized police service - extra-departmental
guards at internal affairs bodies.

Currently, extra-departmental guards play an important role in the field of
federal measures on the protection of all forms of ownership. Extra-departmental
guards, by participating in ensuring public security, suppressing and preventing
offenses on the routes of patrol, by combating theft, make a significant contribution
to solving major tasks facing the internal affairs bodies. The introduction of the lat-
est means of the security alarm system has significantly altered the structure and
organization of the work of private security that existed previously.

We consider it necessary to define at the legislative level the concept of state
protection, reflecting its contents; objects of state protection; range of subjects of state
protection - the list of state bodies authorized to carry out this activity. Moreover,
the list of subjects must to be clear and comprehensive, and for objects have to be
developed and unified criteria for classification them as subject to state protection.
In view of the above, we propose the following concept of state protection. State
protection - is a based on the law and exercised in the established order activity of the au-
thorized state bodies to protect the vital interests of an individual, society and the state from
criminal and other unlawful acts.

Based on the above, we offer to develop and adopt a federal law “On State
Protection in the Russian Federation”, which should give a definition of state pro-
tection, establish an exhaustive list of entities that perform the functions of state
protection, contain the rules of creating the legislative framework on critical areas
of protection activity. According to the directions must be adopted the following
federal laws “On State Protection of State Power Objects”, “On State Protection
of Critical Infrastructure”, “On State Protection of High-risk Facilities”, “On State
Protection of Defense Facilities”. In this case, the departmental regulation of con-

sidered relations should be reduced to a minimum.
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Insurance as a form of economic relations is intended to protect the hold-
ers of property interests from the adverse events of personal, financial or another
nature, performing, among other things, the role of the most important instru-
ment for promoting entrepreneurial activity. Because, being at risk, entrepreneur-
ial activity objectively needs compensatory mechanisms reducing the risking to
the level of normal business planning and investment forecasting. That is exactly

why the creation of conditions for the spread of business risks insurance should
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be the necessary direction of state economic policy and of the legal measures that
ensure it.

Addressing these issues is relevant to all countries of the former USSR, in-
cluding Ukraine. Here is important to focus on attracting investment and increas-
ing the profitability of business activity in the territory of countries that transform
their economy to a path of market economy, not saying about the fact that at-
traction of financial resources in the form of insurance premiums from insurance
companies leads to the formation of insurance funds, which are used for invest-
ment in the economy and expanding of its potential, works as a major contribu-
tion to fiscal revenues.

As correctly noted in the literature, due to the specifics of market relations
business risk insurance becomes a means of protecting businessmen from ad-
verse changes in economic conjuncture. In this case insurance helps to stream-
line financial and legal interrelations between various market participants [1,
3]. And therefore a proper ordering of these relations is an important task of a
modern state.

The issues of business risks insurance have been discussed in a number of
works of jurists, including D. I. Meyer, A. I. Khudyakov, V. Yu. Abramova, D.
A. Barykina and others. But these issues were considered by them succinctly,
mostly from private-law (civil-law) positions, which do not allow detecting the
link between self-regulation and state regulation of this type of insurance.

The aim of this work is to study the basic objectives and tasks that face the
government in the formation of state policy in the regulation of insurance of en-
trepreneurial risks.

According to many scientists, the problem of development of the economy to-
day is based on the fact that business entities of all forms of property are in condition
of “total risk conditioned by a conceptually irresponsible course of economic reform,
loss of economic management with the transition from a state economy to a mixed
one with the market mechanism of its self-organization in conjunction with the state
regulation” [2, 133].

In this connection we cannot help but support the opinion of D. D. Samigul-
lin, who notes that insurance “is an important legal guarantee of interests” pro-
tection of the insurance relations participants. However, the insurance as a way
of accumulation and subsequent use of huge funds in itself is a kind of business
activity in financial sector” [3, 185].

Thus, the first and immediate goal of legal regulation of relations on busi-
ness risks insurance must be promotion of the parties of economic relations to
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the conclusion of relevant agreements. This promotion can be done in different
ways: through the formation of organizational and legal conditions enabling in a
formally simple way quickly and easy in the context of economic burden to con-
clude insurance contracts by creating a favorable tax regime of insurance, through
providing state control over timeliness and proportionality of the implementation
of insurance indemnities and so on.

At the same time legal impact on relations of business risks insurance must
take into account not only the need for the development of the insurance market in
general, but also resolving specific tasks facing the state in this special, but neces-
sary for the economic development insurance industry.

Tasks and objectives of the state-legal regulation of business risks insurance
must take into account the real aspirations that set business entities - insurance
companies and insured persons - at the provision and receiving services, on the
one hand, and the state as the representative of public interest, on the other. Har-
monization of these interests in economic regulation is called in the literature as the
basis of economic and legal methodology and the main issue that has to be decided
in the legal regulation of economic relations [4, 349].

Insurable interest is presented in this context as a main private-law insurance
element.

Development of modern society necessarily associates with the genesis of
business relations. In turn, the constructive support of the development dynamics
requires stimulation those factors of entrepreneurial activities that increase the mo-
tivation of entrepreneurs, energize them to innovations, investments, development
of market infrastructure. Corresponding motivation and interest of entrepreneurs
certainly connected with the desire to secure and protect their assets from loss and
other unexpected results of activity, misconducts of others that could prevent the
implementation of business plans. Search for the sense of these aspirations certain-
ly comes up against an insurable interest as a prerequisite for insurance.

In the insurance literature has long been recognized that there is no insurance
without interest [5, 371].

Due to the limited scope of this work and the lack in Ukraine of a normative
definition of the concept of “insurable interest”, should be indicated only the indi-
vidual opinions of scientists on this concept, which affect the particularity of the
state authoritative impact on the field of business risks insurance.

The concept of interest in the economic and legal literature in general is de-
batable. As noted by O. M. Winnick, under the interest should be understood a due
to the public nature need to use a specific social boon [6, 3].
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There are many opinions in respect of insurable interest, the central one of
which can be considered the opinion of Yu. M. Zhuravlev, who under the insur-
able interest understands “the measure of a material interest in insurance” [7, 130].
In this case, an insurable interest is not a detached from the diversity of economic
relations phenomenon. Because, for example, in the absence of insurance compa-
nies providing related insurance services, that is, without insurance offer, insurable
interest is an abstract, non-legal phenomenon, bordering with wish or hope.

D. O. Barykin notes that the most important conditions for the existence of an
insurable interest in insurance of entrepreneur risks include:

- the existence of an insurable interest is associated with a particular person,
namely, an entrepreneur;

- insurable interest is related to specific circumstances, in which the employer
is, namely, to implementing business activities;

- insurable interest can exist only when in the course of business activities
emerges the possibility of occurrence of events that inflict damage to the entrepre-
neur [1, 6].

We cannot completely agree with this characteristic of insurable interest in
insurance of business risks, because it does not account for the variety of business
activities as a form of economic activity, as well as just partially reproduces the
event in the appropriate interest.

First, business risk can exist not only among entrepreneurs. It arises for a
business entity that performs a non-profit economic activity as a major, but resorts
to certain activities with signs of business activity. In particular, non-profit organi-
zations may resort to certain revenue transactions, such as lease of personal prop-
erty, and to that part of activity are applied the provisions relating in general to
business activity. Not by chance article 86 of the Civil Code of Ukraine states that
non-profit organization (consumer cooperatives, associations of citizens, etc.) and
institutions can, along with its main activity, carry out a business activity, unless
otherwise is provided by law, and if this activity meets the goal for which they were
created and contributes to its achievement. Similar provisions are also enshrined in
the tax legislation.

So, it would be more correct to associate insurable interest in business risk
insurance not with the identity of an entrepreneur, but an entity carrying out busi-
ness activities.

Second, insurable interest exists not only when in the course of business ac-
tivity emerges the possibility of occurrence of events that are harmful to an entre-
preneur.
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In legal sense it directs to the aspect of an offence and obviously reduces the
amount of negative threats faced by an entrepreneur in the exercise of business ac-
tivities, in particular stock market and inflationary fluctuations, the risk of conclu-
sion of a contract or non-receipt of specific permissions, etc.

In the economic literature, the idea of insurance is completely based on the
interest with respect to any real object (or life), and this interest must have money
equivalent. Such a material interest makes a person to treat things and health more
carefully and attentively, and causes it to look for ways to protect the things or
persons close to him from accidental adverse events. The power of the interest de-
pends on how profitable is the material aspect of the subject; if the subject does not
have a particular benefit, it does not pose any interest [8, 12-13]. It follows that an
insurable interest in the activities of the entrepreneur goes to the achievement of
economic performance, what ensures the profitability and prospects of its develop-
ment. Such an interest has a material nature by definition. At this the risk and the
interest in this case coincide as ever. Because, entrepreneurship is a risky activity
by definition.

Therefore, a special condition for an insurable interest in business and other
economic activities is the presence of a real business risk that lies in the presence
of actual economic and legal uncertainty in respect to the results and the pros-
pects for a certain type of entrepreneurial activity.

In turn, this means that an insurable interest in entrepreneurial activity is an
objectively inherent in its nature desire to eliminate fluctuations in profitability of
business and to prevent unexpected economic losses, on the basis of the nature of
business as initiative and risky activity.

At the same time, insurable interest of an entrepreneur decreases with a de-
crease in the riskiness of any entrepreneurial operations, under certain conditions,
can lead to the disappearance of the insurable interest. These findings, among oth-
ers, must be taken into account in the tax accounting of a company, for prevent-
ing sham transactions. In particular, the approach of the legislator to determination
regular prices in the Tax Code of Ukraine should be so developed regarding the
notion of common insurable interest as a basis for attributing to the cost of produc-
tion of a particular insurance product. This will serve as the basis for the elimination
of fictitious transactions in the insurance market and prevent tax evasion, through
linking insurance with the real needs of an economic entity to use insurance services
in accordance with normal business practice and comparable business environment.

But the interest of business entities as an orienting point for state incen-
tives does not end there. Economic factors urging entities to apply the insurance
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instruments should be taken into account. In particular, state compensation of the
part of insurance payments in the priority areas of economy should be recognized
positive.

Until 2009, when the resolutions of the Cabinet of Ministers of Ukraine on the
procedure for the use of funds provided for in the state budget to reduce the costs of
insurance premiums (payments) actually paid by subjects of agrarian market were
in force, all interested agricultural producers at the conclusion contracts of insur-
ance of agricultural risks could benefit from the Law of Ukraine No. 1877-IV from
24.06.2004 “On State Support of Agriculture of Ukraine” for further receiving from
the state compensation of insurance payment equal to 50% of the insurance rate,
but not more than 5%. Besides, the list of risks set forth above was required under
article 10.2.1. of the Law of Ukraine “On State Support of Agriculture of Ukraine”.
Without such incentives is difficult to reckon upon the prevalence of insurance in
the agricultural sector.

Among the primary objectives here also should be considered forming of a
sustainable mechanism of interrelations between entrepreneurial entities to repay
payments in general, and to repay insurance compensations subject to payment, in
particular.

Today, non-payments by individual insurance companies are common. The
State, in fact, pulled away from these problems. It is no accident the information
society is full of tips on how to make an insurance company to pay, appear the in-
formal lists of companies delaying payments, and so on. [9] This is unacceptable.

In particular, in the case of misconduct on the part of insurance companies
their clients: enterprises and citizens - non-economic units may apply to the rel-
evant authorities of National Financial Service of Ukraine, or in the case of compul-
sory insurance of civil-law liability of owners of vehicles - to the Motor Transport
Insurance Bureau of Ukraine. Unfortunately, the laws of Ukraine “On Insurance”
and “On Financial Services and State Regulation of Financial Services” do not en-
shrine such an offense as systematic non-payment of insurance indemnity, do not
define administrative penalty for the violation. As a result, at the presence of such
facts, to unscrupulous insurance companies can be applied sanctions on the basis of
general criteria, mainly in the presence of corruption and legal ambiguity, leading
to the withdrawal of insurance companies from responsibility. In addition, Nation-
al Financial Service should conduct appropriate checks of insurance companies,
but it is a time delay and additional questions concerning the subjective discretion
of the inspectors. The use the decisions of courts on disputes between business enti-
ties and insurance companies as a prejudicing fact would be effective.
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Therefore, the state represented by National Financial Service should be vest-
ed with the right to suspend the license of a relevant insurance company if in court
has been proven the fact of repeated late payment of funds on insurance contracts
on the part of insurance companies, exact from an insurance company administra-
tive penalty in the amount of 20% from the amount of each late payment confirmed
by a court’s judgment, enter insurance companies that delay payment of compen-
sations in a special register, which is open to the public access.

Introduction of compulsory types of insurance, which have been mentioned
above, corresponds to the objectives of state insurance incentive. In essence, there
are applied the means of coercion, but not of incentive for the development of rel-
evant relations, in this case. But it is so say a secondary goal. The main purpose of
the relevant regulation: to create the conditions for a stable functioning of the busi-
ness entities, the risky nature of activity of which can harm the stability of the social
and economic relations.

Unfortunately, it is quite difficult to talk about the consistency of relevant
provisions of article 7 of the Law of Ukraine “On Insurance”. First, goals and crite-
ria for determination compulsory insurance types remained unexplained until the
end. At the same time, the motives of the relevant implementation should be based
on the general goal of the state regulation of insurance, and provide for a balance
between private and public interests in this area.

Additional tasks on the normalization of relations in the field of business
risks insurance (for more than the rest of the insurance system) arising from the
liberalization of the insurance market after Ukraine accession to WTO. Despite the
obvious need to spread freedom in the field of insurance related processes, still, do
not have to worsen the state of the national economy.

Ukrainian insurance market since May 16, 2008 - from the moment of as-
signing Ukraine a full membership in the World Trade Organization (WTO) - is
subjected to drastic changes that could change the balance of the whole infrastruc-
ture of the Ukraine economy. It can be concluded after summarizing the changes
in insurance sphere, which were issued due to Ukraine’s accession to the specified
organization.

In particular, for a long time - up to April 2011 Ukrainian insurance compa-
nies could not enter into reinsurance contracts with Russian insurance and rein-
surance companies as well as with companies registered in countries that are not
members of the WTO.

According to the Law of Ukraine “On Amendments to the Law “On Insur-
ance” adopted May 31, 2007 and the order of National Financial Service No. 8197
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from November 01, 2007, Ukrainian insurers were able to reinsure risks only in
companies registered in countries-participants of the WTO.

This is despite the fact that in 2007, Russia ranked 2nd place on reinsurance
risks of Ukrainian companies. It accounted for 20% of all reinsured risks of non-
residents. Besides, this innovation meant higher insurance prices for business enti-
ties, because “depending on a risk portfolio the cost of reinsurance in Russia may
be 20-80% lower than in Germany or Italy” [10].

It is gratifying that the Law of Ukraine “On Amendments to the Article 2 of
the Law of Ukraine “On Insurance” dated 15.03.2011 has canceled the relevant re-
striction for countries - not members of the WTO, but the experience of the relevant
introduction should be taken into account in the future.

Namely, despite the declared consequences of WTO accession - reducing
trade and economic barriers, in fact the opposite is happening. This fact shows that
the Western governments, forcing Ukraine such restrictions, actually care about
their own monopoly in the insurance market, trying to prevent a more flexible rela-
tions with the elements of the economy of regional insurance services.

The second, and not the last, manifestation of the negative consequences for
the insurance market of Ukraine in connection with the entry into the WTO is the
liberalization of the insurance market, when foreign insurance companies got a
chance to provide such services on the territory of Ukraine.

In fact, given that insurance is implemented through the formation of funds
of available resources received from insured persons that can work on the state
economy, and foreign insurance companies, of course, will not keep these funds in
such an unstable country as Ukraine, it turns out that available resources of funds
of insurance companies will support the economy of foreign countries.

It should also be noted that in case of an uncontrollable by National Financial
Service circumstances of insolvency of foreign insurers in the processes of insol-
vency will be also drawn domestic insurers.

Thus, today we have to raise the question of the adjustment the provisions
of the legislation on insurance, which allow uncontrolled by the state rendering
services by non-residents. Including, we need to enter full responsibility for the re-
sults of non-resident companies” activities, and not just on the territory of the state-
recipient of their insurance services. By additional measure should be recognized
the obligation of such companies to keep available resources of insurance funds
only in authorized banks of the state-recipient.

Only in this case, it is possible to bring order in rendering insurance services
by foreign companies, through eliminating discrimination of domestic insurers,
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providing economic security of the state and guarantees of protection the property

rights of business entities.
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In consideration of the critical importance of such an object of civil law as land
plot, our legislation proceeds from the target-oriented nature of land use and the
need to use it really [13].

Because of the special social significance of agricultural land plots the right to
private ownership of them undergoes a number of legal restrictions in the public
interest [12]. The amount and composition of such sites are objectively limited by
the obvious natural causes, and their use always, one way or another, affects the
interests of society as a whole [12].

Justly observes academician I. N. Buzdalov, that main function of the state in
land and agrarian relations is “to ensure that every piece of land is in the hands of
a skilled, “natural-born” owner. Way to achieve this is an effective, economigc, i.e.,
market regulation of these relations, without violating the rights of property and by
adding the market mechanism direct legislative regulation in the issues of environ-
ment, sanitation, targeted use of land, etc.” [11, 14].

Obligation of land owners and non-owners, on the use of land in accordance
with its targeted purpose, is established by article 42 of the Land Code of the Rus-
sian Federation.

In accordance with article 44 of the Land Code of the RF ownership to a land
plot ceases upon transfer of the owner of the land to other persons, owner’s refus-
ing of the ownership to the land, due to forced seizure from the owner of the land
in accordance with civil legislation.

According to V. A. Ershov a land plot can be seized from its owner by force
[14, 65].

Article 284 of the Civil Code of the RF stipulates that a land plot may be with-
drawn from the owner in the cases, when it is purposed for agricultural production
or for housing or other kind of construction, but is not used for the corresponding
purpose in the course of three years, unless a longer term has been stipulated by the
law. Within this period shall not be included the time, which is necessary for the
development of the land plot, as well as the time, during which the land plot could
not have been put to its purported use because of the natural calamities or of the
other circumstances, precluding such use.

Thus, the Civil Code of the RF defines the following terms of forced with-
drawal of a land plot:

- a site is designed for agricultural production;

- a land plot is not used for this purpose in the course of three years, with
the exception of land reclaiming, failure to use due to certain circumstances pre-
cluding such use.
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Provisions of article 284 of the Civil Code of the RF, which specificate part
3 of article 35 of the Constitution of the Russian Federation about the possibility
of eminent domain, provide for possibility of withdrawing a land for agricultural
purposes from its owner, as one of the grounds for termination of the right of prop-
erty, and do not assume arbitrary seizure of land, but require investigation of the
factual circumstances and the proof for the necessity of such a withdrawal.

Given the above, the rules of article 284 of the Civil Code of the RF itself can-
not be considered as violating any rights of citizens [6].

In accordance with paragraph 3 of article 6 of the Federal Law No. 101-FL
from 24.07.2002 “On Agricultural Land Transactions” [2] a land plot of agricultural
lands can be forcibly withdrawn from its owner through the court in the event if
the land is used in violation of the land legislation requirements on efficient land
use, which resulted in a substantial loss of productivity of agricultural lands or sig-
nificant environmental degradation. Criteria of significant reduction in the fertility
of agricultural lands, and the criteria of significant environmental degradation are
determined by the Russian Government (in edition of the Federal Law No. 435-FL
from 29.12.2010).

According to the Land Code of the RF, control over protection and use of ag-
ricultural lands includes state, municipal, public and production control.

According to paragraph 1 and 2 of the Decree of the Government of the Rus-
sian Federation No. 689 from November 15, 2006 state land control is performed by
the following authorized agencies:

1. Federal Immovable Property Cadastre Agency and its regional bodies.

2. Federal Service for Supervision in the Sphere of Natural Resource Use and
its regional bodies.

3. Federal Veterinary and Phytosanitary Monitoring Service and its regional
bodies.

This decree stipulates that called authorities at the state land control in-
teract in a prescribed manner with federal executive bodies and their territorial
bodies, with the executive bodies of the constituent entities of the Russian Fed-
eration, local self-government bodies, law enforcement agencies, organizations
and citizens.

Control functions of these bodies separated so that each of them is responsi-
ble only for their areas of supervision. However, the order of interaction and ex-
change of information between the Rosnedvizhimost’ (Federal Immovable Prop-
erty Cadastre Agency), Rosprirodnadzor (Federal Service for Supervision of Natu-
ral Resource Usage) and Rosselkhoznadzor (Federal Veterinary And Phytosanitary
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Monitoring Service) is not defined, which adversely affects the conduct of state
land control in general.

According to the Decree of the Government of the Russian Federation No. 846
from November 28, 2002 state land monitoring in the Russian Federation is part of
the state environmental monitoring. However, the order of interaction between the
specially authorized bodies to monitoring of lands is not defined.

It should be noted that there is usually one government body that that is fully
responsible for the management of land resources in most countries. Only one con-
trol body can be neutral, and impartially and in a balanced manner simultaneously
take into account the interests of the state and all parties in interest. Allocation the
issues of state land management, keeping of state land cadaster, agricultural regu-
lation and state control over the use and protection of land between many minis-
tries and departments adversely affects the use and protection of land in the coun-
try, leads to uncontrolled land degradation, inhibits the transition to the system of
environmentally sound land tenure and land use, creates significant obstacles in
achieving food security in the country [10, 5].

Thus, one of the causes of the present problem of non-use or improper use of
agricultural lands is the lack of proper control and supervising over land use and
effective measures to preclude inefficient use.

Non-use of agricultural lands by intended purpose leads to reduction of ar-
able land and is part of the problem of inefficient use of land resources in general.

Currently, the use of land and resource potential of Russia, particularly ar-
able land, is in crisis. With 10% of the productive land in the world, Russia’s share
in agricultural production is only about 2%. Russian land resources have become
to be redistributed; this process looks peacefully in form, but it is aggressive in
essence.

The lack of adequate state control over land resources condition, the decline
of the land, agrochemical, phytosanitary and other services, extensive nature of
economy management have led to alarming degradation of soil cover, which at-
tributes it to the category of the most important socio-economic and environmental
problems that threaten the national security of Russia.

According to expert estimates, the total annual crop production shortfall due
to the deterioration of the land use is not less than 120 million tons in grain equiva-
lent, or about 350 (and now even more) billion rubles per year [10, 5].

System’s analysis of the norms of the Civil Code and Land Code of the RF
and the Law “On Agricultural Land Transactions” shows that common in the le-
gal regulation of forced seizure of an agricultural land plot is the fact that neither
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the land nor the civil legislation provides for the possibility of forced termination of
land ownership without a court decision.

So in one case the Supreme Court of the Republic of Komi gave a ruling that
since the contested decree by the head of the Administration of municipal forma-
tion “City of Syktyvkar” to terminate the rights to a land plot had been taken in the
absence of an appropriate court decision, without prior notification of “N.” about
elimination the violation of proper land plot use and taking administrative meas-
ures, such a decree cannot be recognized lawful [9].

The Law “On Agricultural Land Transactions” introduces an additional, in
comparison to the Civil Code of the RF, ground for the termination of the right of
ownership to a land plot - the use of a land plot in violation of the land legislation
requirements for efficient land use, which has resulted in a substantial reduction
in the fertility of agricultural lands or significant deterioration of ecological situa-
tion. Criteria of significant reduction in the fertility of agricultural lands, and the
criteria of significant environmental degradation are clearly determined by the
Decree of the Russian Government No. 612 from 22.07.2011 [4] and No. 736 from
19.07.2012 [5].

With respect to the right of permanent (unlimited) use, the right of lifetime
inheritable possession and the right of gratuitous use in article 54 of the Land Code
of the RF there is an indication of the fact, that the forced termination of these rights
to a land plot in the case of its improper use is carried out on the grounds provided
for in paragraph 2 of article 45 of the Land Code of the RF.

Paragraph 2 of article 45 of the Land Code of the RF provides for a list of cases
of termination of the right of permanent (unlimited) use of land and the right of
lifetime inheritable possession of a land plot.

This list includes not only an indication of the specific types of offenses that
can result in termination of the right to a land plot, but contains independent
grounds for termination of the right such as: requisition, confiscation of land for
state and municipal needs, etc. In this regard, the unreserved applying of this list
to determine the grounds for involuntary termination of ownership to an agricul-
tural land plot by the rules of article 284 of the Civil Code of the RF and article 6 of
the Law “On Agricultural Land Transactions” is not possible. Moreover, applying
the ground provided for by subparagraph “d” of paragraph 2 of article 45 of the
Land Code of the RF “Systematic failure to pay land tax”, as a ground for involun-
tary termination of ownership to a land plot, is unacceptable and disproportionate
to this tax violation. In this case, should be used procedural measures to collect

the amount of tax arrears through the court, and only if tax authorities cannot get
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satisfaction from the owner’s property it may be possible to seizure the land plot.
However, in this case, the ownership of an agricultural land plot must be ceased by
a standalone ground - seizure of the debtor’s property for its obligations.

According to article 286 of the Civil Code of the RF a state power body or
a local self-government body, authorized to take decisions on the withdrawal of
land plots on the grounds, stipulated by article 284 of the Civil Code of the RF, as
well as the procedure for an obligatory advance warning of the land plot owners
on the violations, committed by them, shall be defined by the land legislation [7].
This rule finds its way also in paragraph 6 of article 6 of the Law “On Agricultural
Land Transactions”, which provides for, that forced withdrawal of a land plot from
agricultural lands from its owner on the grounds provided for in this article may
be carried out upon the condition of non-removal specified in paragraphs 3 and 4
of this article evidences of improper use of the land plot after the imposition of an
administrative penalty.

Today, the responsibility for the use of lands in violation of the rules of article
42 of the Land Code of the RF and the Law “On Agricultural Land Transactions”
is enshrined in article 8.8 of the Code on Administrative Offences of the Russian
Federation [1]. Committing of an administrative offense of this kind is possible
when the right to a land plot is duly completed; there are land title documents that
contain information about the date of assignation.

Bringing to administrative responsibility, so, is a necessary condition for the
deprivation of a landowner or a land user the right to a land plot. In addition, this
person shall be cautioned about the possibility of forced termination of the right to
a land plot in the event of failure to eliminate of a land offense.

Legislator establishes different legal regime on the grounds, procedure of
forced land seizure, depending on the powers of a person performing the use or
non-use of agricultural lands in relation to a land plot (the owner or tenant of land
or another user) [8].

It can be stated that the norms of articles 44, 49-51 of the Land Code of the RF
determining grounds for termination of the right of ownership to a land plot do
not provide for termination of the right of ownership to a land plot as a sanction
for a land offense. Rules of article 54 of the Land Code of the RF, which provide for
the procedure of forced termination the right of lifetime inheritable possession, the
right of permanent (unlimited) use and gratuitous fixed-term use of a plot of land
because of its improper use, are aimed at protecting the rights of a land owner and
against not owners. Provided for in this norm rules cannot be applied to a land
owner.
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It should be noted that the lack in the Law “On Agricultural Land Transac-
tions” of mechanism of forced land plot seizure, which used to be criticized earlier,
has been corrected by the legislator. Federal law No. 435-FL from 29.12.2010 [3]
introduced paragraphs containing such a mechanism to article 6 of the mentioned
law. With all the positivity of the Law, in our view, there are some negative points,
which we shall discuss below.

Paragraphs 4-11 of the article establish, that the land plot from agricultural
lands can be forcibly withdrawn from its owner in court, if for three or more con-
secutive years from the date of the owner’s right of ownership to the land plot it
has not been used for agricultural production, or performing other activity related
to agricultural production. Signs of non-use of lands in accordance with the features
of agricultural production, or performance other activities related to agricultural
production in the subjects of the Russian Federation are determined by the Russian
Federation Government.

In the period specified in paragraph 4 of this article shall not be included the
period, during which the land could not be used as intended due to natural disas-
ters or due to other circumstances precluding such use, as well as the period of land
development. Term of development a land plot from agricultural land cannot be
more than two years.

In the case of failure to eliminate the offenses mentioned in paragraphs 3 and
4 of this article, within the period prescribed by a warning issued simultaneously
with the imposition of an administrative penalty, authorized executive body of
state power to implement the State Land Supervision, which has issued the warn-
ing, sends the materials on this case to the body of executive power of the subject of
the Russian Federation.

Executive authority of a subject of the Russian Federation by the results of
the review of materials specified in paragraph 7 of this article, may apply to the
court for the seizure of a land plot and selling it at a public auction due to its im-
proper use under one of the grounds provided for in paragraphs 3 and 4 of this
article.

Within six months from the date of entry into legal force of the court’s judg-
ment to withdraw a land plot and sale it at public auction due to its inappropriate
use under one of the grounds provided for in paragraphs 3 and 4 of this article, an
executive authority of the subject of the Russian Federation with respect to such
land plot ensures, if necessary, conducting of cadastral works and holds public auc-
tion for selling it in accordance with the civil legislation.

If a public auction for the sale of a land plot are declared void, such land can
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be purchased to state or municipal ownership at the initial price of the auction,
within two months from the date of recognizing of trades as failed

The proceeds from the sale of a land plot at public auction or purchase a land
plot to the state or municipal property are paid to the former owner of the land, less
expenses of preparing and holding the public auction.

While the systemic analysis of this norm of the law may be concluded that
at present there is still a gap in the legal regulation of the procedure of the forced
termination of ownership to agricultural land plots.

In this context, the experience of solution to the problem of non-use agricul-
tural land plots in the legislation of CIS countries is of interest.

Code of the Republic of Belarus on Land No. 226-Z from January 04, 1999
contains a separate article 52, which defines the grounds and procedure for forced
termination of the right of ownership to a land plot. According to paragraph 2 of
article 52 of the Code of the Republic of Belarus on Land forced seizure of land plots
owned by individuals and legal entities is exercised by the decision of court in the
cases:

1) systematic non-payment of land tax within deadlines

2) when using a land plot not for the intended purpose

3) when not using a land plot intended for private farming for its intended
purpose within one year, and within two years - in other cases

4) when fail to fulfill the requirements of environmental protection regime of
land use

5) when using a land plot in ways which lead to a decrease in soil fertility, soil
chemical and radioactive pollution, environmental degradation

6) upon termination by legal entities their activities, for which a land plot was
acquired in the property.

The decision on forced withdrawal a land plot for violation of land legislation
is made based on the evidence of the fact that after receiving a written warning
from the authorized person a land plot owner within the prescribed period has not
taken steps to eliminate the violations.

Under Kazakh legislation, in accordance with article 92 of the Land Code of
the Republic of Kazakhstan, in the cases, where a land plot intended for agricultur-
al production or housing or other construction is not used for appropriate purposes
for two years (unless a longer period is provided for by the laws of the Republic
of Kazakhstan), such land is subject to forced withdrawal from the owner and the
land user. This period does not include the time required for the development of
such land and the time during which a given plot could not be used for its intended
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purpose due to natural disasters or due to other circumstances precluding such
use. Conditions and terms of the development of land plots are determined in the
order defined by the Government of the Republic of Kazakhstan.

As seen Kazakh and Belarusian legislation provides for an abridged in com-
parison to Russian law time terms of non-use a land plot for intended purposes.

This position deserves support for the following reasons.

A key principle of the land legislation, enshrined by article 1 of the Land Code
of the RF, is the principle of priority of protection of land as the most important
component of the environment and the mean of production in agriculture and for-
estry to the use of land as real estate, under which the possession, use and disposal
of land is implemented by a land owner freely, if it is not detrimental to environ-
ment.

In some regions of the Russian Federation and especially in the Krasnodar ter-
ritory we have a situation where agricultural lands become the property of persons,
who do not use these lands for agricultural production. These persons, acquiring
land plots, hold them for resale, expecting a rise in prices, or for subsequent trans-
fer to the settlement land for construction.

It seems that in order to prevent the reduction of the area of agricultural land,
its use not in accordance with the intended purpose, it would be appropriate to
establish in article 284 of the Civil Code of the RF, as well as in article 6 of the
Law “On Agricultural Land Transactions” the reduced period of non-use a land
plot intended for agricultural production, which is necessary for termination of
ownership right, in comparison with land designated for housing or other con-
struction, through reducing this period from three or more years to two years.
Here also should be changed paragraphs 4 and 5 of this article of the Law, through
removing of them reference to the fact that the period of development of a land
plot is included in the term during which the land can be forcibly withdrawn from
the owner, if it is not used for agricultural production or performing other related
to agricultural production activities. Otherwise it means that the inception of the
forced withdrawal may be delayed up to five years or more.

In our opinion, to the rules of article 284 of the Civil Code and article 6 of the
Law “On Agricultural Land Transactions” it is also necessary to add the norms
governing the procedure of the forced termination of ownership to agricultural
land plots.

These rules must comply with the following essential requirements:

First, it is necessary to specify rules for the sale of a land plot by auction. Ac-
cording to paragraph 2 of article 286 of the Civil Code of the RF, an authorized body
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applies to the court for the sale of seized land. The norms on the termination of the
right of ownership to land plots belonging to individuals on the right of permanent
(unlimited) use and lifetime inheritable possession (article 45 of the Land Code of
the RF) provide for termination of the right of ownership on the basis of a court
decision. Paragraph 3 of article 45 of the Land Code of the RF provides for that the
decision to terminate the rights of ownership to land plots in cases provided for
in paragraph 2 of this article is taken by court in accordance with article 54 of the
Land Code of the RF. At the same time, the norms of article 286 of the Civil Code
of the RF talk not about the termination of the right of ownership on the basis of a
court decision, but about the possible adoption of a court decision on the sale a land
plot by auction. Thus, the right of ownership of a land plot will cease from the date
of occurrence of such right of the successful bidder. Paragraph 9 of article 6 of the
Law “On Agricultural Land Transactions” stipulates that, within six months from
the date of entry into legal force of the court decision to withdraw and sale a land
plot at public auction due to its inappropriate use an executive body of a subject
of the Russian Federation in respect of such land plot ensures, when needed, con-
ducting of cadastral works and holds public auction to sell it in accordance with
civil legislation. Article 448 of the Civil Code of the RF establishes organizations
and procedure of an auction, but the legislator does not provide for the grounds on
which the auction may be declared as void. We believe that such grounds should
be prescribed.

Not excluded cases where, for whatever reasons, the auction may not take
place and a land plot cannot be realized at auction. In such situations paragraph
10 of article 6 of the Law “On Agricultural Land Transactions” establishes the rule
that such land plot may be acquired to state or municipal property. The term of
“may be”, in our opinion, is not comprehensive, since it is not clear about the fate
of a plot at a situation where neither the state nor a municipal formation wants to
exercise their right. We believe that it is appropriate to include in the paragraph of
the Law and article 286 of the Civil Code of the RF the rule that such land plot must
be purchased by the state or a municipal formation.

In this connection, is proposed to add to norms of article 286 of the Civil Code
of the RF the rules on determining the redemption price of a land plot, seized on
the grounds stipulated by article 284 and 285 of the Civil Code of the RF. These
rules must provide for that in the case when bidding for the sale of a seized land
plot has failed three times within six months, then in relation to the said articles of
the Civil Code of the RF, as well as to article 6 of the Law “On Agricultural Land
transactions” in the price of the land plot should be included its market value and
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the market value of the immovable property located on the plot, minus any losses
caused by the owner to the seized land plot.

At the withdrawal of an agricultural land plot under the rules of article 286
of the Civil Code of the RF shall not apply norms of article 80 of the Land Code of
the RF, which provides for forming the fund of redistribution of land through land
plots from agricultural lands coming to the fund at forced withdrawal of a land
plot. In combination with article 44 the Land Code of the RF and article 6 of the Law
“On Agricultural Land Transactions” the norms of article 80 the Land Code of the
RF would mean that the land plot as a result of withdrawal is not put up for auc-
tion, and immediately transferred to the land redistribution fund, that is contrary
to article 286 of the Civil Code of the RF.

Second, these norms of the law should include rules governing the content
of a document - warning of an agricultural land owner about forthcoming with-

drawal of the land plot.
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For along time the science had not been recognizing the category of public-law
disputes, as the very possibility of their existence was not accepted. Meanwhile, all
the disagreements, which make entities to apply to court, become disputes, because
prior to the court these disagreements have not been resolved. Whether it is a civil
law dispute on the division of property, on the ownership of a land plot, or labor
dispute for reinstatement of employment - all these unresolved disagreements,
when reference to the court, acquire the status of a legal dispute. Depending on the
type each dispute has its own name. So, along with civil-law, family, labor, housing,
land and other disputes that are covered by the term “private-law disputes”, there
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is a special category of public-law disputes, the presence of which takes place in
the resolution of disputes arising from public legal relations. The last category of
disputes is recognized not only by scientists, but also by jurisprudence in 2003.

N. G. Salishcheva, N. Yu. Hamaneva identify the following features of public-
law disputes: easier access to justice (reduced terms, features of procedure of pre-
paring a case for court proceedings); assistance for a citizen in the preparation of
a petition to court; determination of the active role of court; assigning burden of
proof on a public authority; ensuring a fair resolution of a dispute and operational
execution of a judgment.

This raises the question of the correlation between the concepts of “adminis-
trative case”, “public-law dispute” and “administrative-law dispute”. It must be
said that legal scholars give a different meaning to the term “administrative-law
dispute”. Generally, administrative-law dispute (broad sense) is considered as a
dispute between the parties of managerial legal relations that promotes the iden-
tification of administrative cases in executive bodies and administrative cases in
courts, such as bringing to administrative responsibility by the court.

From these positions, in order to exclude scientific “confusion”, in the litera-
ture instead a broad understanding of administrative dispute is suggested to use
the terms of “administrative case”, “administrative-law conflict”, thus, distinguish
administrative cases and administrative disputes.

Both representatives of the science of administrative law and representatives
of the science of civil procedural law determine administrative-law dispute through
legal conflict. In the first case by administrative-law dispute understand a special
type of administrative legal relations in the presence of the controversies caused by
the conflict of interests in the field of public administration. In the second case by
administrative court dispute understand a legal conflict arising between the sub-
jects of public-law and other administrative legal relations on the legality of acts,
actions and decisions of public authorities in relation to a citizen or another subject
of administrative legal relations.

It seems that in this situation it is not entirely correct to use the word “con-
flict” (juridical conflict), as the term is used to denote an irreconcilable collision, se-
rious disagreements. Under this interpretation of an administrative dispute settled
by the court, it appears that it is such a “collision” of an executive body and, for
example, a citizen, that it is impossible to resolve it.

Meanwhile, dispute - this is a mutual bickering, verbal contest, in which
each party defends its opinion. That is why we believe that a term of “disagree-
ment” is more appropriate for defining this type of dispute. In connection with this
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conclusion, the most successful should be recognized the definition of administra-
tive-law dispute proposed by A. B. Zelentsov. He believes that administrative-law
dispute is a disagreement between “the subjects of administrative-law relations in
respect of variously understood mutual rights and obligations, and (or) the legality
of administrative acts arising in connection with the exercising, applying, violation
or establishing of legal norms in the field of public administration and resolved
within a certain legal procedure”. As signs, the scholar has highlighted such signs
as subjects of a dispute, the essence of a dispute - disagreement, the subject-mat-
ter in a dispute - public rights and obligations of the participants of a disputable
administrative-law relation and legality of administrative acts, a certain legal pro-
cedure of resolution of disputes. Types of administrative-law disputes dependent
on the subject-matter in a dispute: disputes over an objective right (on the legality
of an administrative acts) and disputes over legal rights (for example, a dispute on
the legality of administrative-law actions). The main sign and feature of an admin-
istrative-law dispute is its subject.

Supporting the position of A. B. Zelentsov, we find controversial the restric-
tion of administrative-law disputes only by disagreements in respect of the legal-
ity of administrative acts. Such restriction actually narrows the subject of judicial
control up to the check of the legality of only administrative acts, while the subject-
matter also includes the conclusion of administrative agreements, the check of the
legality of administrative-law actions, etc. Moreover, a dispute shall be recognized
administrative-law, even if it has property claims, but they arise from administra-
tive-law relations. Thus, a contesting the legality of an administrative act and claim
for damages; a dispute on the legality of an administrative act and return of ille-
gally exacted money - are administrative-law disputes.

We note that for administrative justice is typical attributing to its competence
administrative-law disputes related to the protection of the rights and legitimate
interests of both individuals and legal entities. In other words, administrative jus-
tice is a form of considering an administrative-law dispute.

Based on the definition of A. B. Zelentsov in respect to administrative-law
dispute and its types, we delimit the concepts of “administrative case” and “admin-
istrative-law dispute”, besides, the first covers the second. Administrative case is a
case considered by an administrative body, including on a complaint on illegality
of a decree on bringing to administrative responsibility. In this regard, we agree
with the opinion of scientists, who notes that this is a part of managerial activity.
However, in this situation, there is no an administrative dispute; and there is only
an administrative-law disagreement, which is settled through an administrative
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appeal procedure (by superior body or official). And if this administrative case, in
procedure of resolving of which are implemented intraorganizational relations of
“power-subordination”, is resolved in the pretrial order, then an administrative-
law dispute does not arise. These disagreements will be resolved before going to
court. In other words, administrative-law dispute arises only in case of appeal to
the court with a complaint on unlawfulness of management actions (or inaction) of
administrative authorities.

Thus, an administrative-law dispute - is a not settled out prior to court dis-
agreement between an individual or legal entity, on the one hand, and an adminis-
trative body or person to whom have been given powers of authority, on the other
hand, regarding the implementation by the last one of management actions (or
inaction), which is transferred to consideration and resolving in court. Resolving of
an administrative-law dispute is implemented in court in the event of public-law
relations. Features of this procedure are formed on the basis of the subject-matter
of an administrative-law dispute, i.e., on the grounds of the nature of the rights and
obligations of its parties or the legality of an administrative act. Subject-matter of a
dispute must come from the powers of authority of an administrative body or per-
son to who have been delegated such powers. Otherwise is excluded not only the
presence of an administrative-law dispute, but accordingly there is also no subject
of judicial control.

Administrative-law dispute is not just of a public-law nature, it is one of the
forms of public-law disputes. Other types of public-law disputes include disagree-
ments, for example, between an individual and body of legislative power over the
contesting of normative legal act or a disagreement between a person and a local
self-government body in connection with the appeal of actions of an municipal em-
ployee, etc. From these positions we cannot agree with the opinion of the scientists
that administrative-law disputes are disputes arising from administrative-law and
other public-law relations. Vice Versa, public-law disputes include administrative-
law and other types of disputes arising from public-law relations.

It means that there is an administrative-law dispute in the case of judicial
consideration of, for example, applications about contesting administrative acts,
decisions and actions (inaction) of administrative bodies, implementation of an ad-
ministrative contract. It turns out, that public-law disputes correlate with admin-
istrative-law disputes as a general and particular, and the concept of “administra-
tive-law dispute” is covered by administrative case, which also includes the cases
on administrative offenses that are considered by both administrative bodies and
courts.
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Terminological difference between the words “cases” and “disputes”, which
consists in the presence of an unsettled, contentious beginning in the latter term,
causes the difference in the concepts of “administrative cases considered before a
court” and “public-law disputes”. The content of the first phenomenon covers the
second one in the part of administrative disputes. If to present the narrow content
of the first phenomenon, it includes court cases on bringing to administrative re-
sponsibility by courts. If you examine the content of public-law disputes, it lies in
considering applications on contesting administrative acts, decisions and actions
(inaction) of public authorities, local self-government bodies, officials, state and
municipal employees, persons to whom are given the powers of authority, on com-
pensating damage caused by execution of an unlawful normative legal act. In other
words, not all court cases are disputes.

Code of Civil Procedure of the RF does not distinguish independent mean-
ing between administrative cases considered in court and public-law disputes, and
covers them with a single term - “cases arising from public-law relations”. Arbi-
tration Procedure Code of the RF occupies almost the same position, calling them
cases arising from administrative and other public relations.

Here, slightly digressing from the logic of exposition, we call attention to the
fact that in the APC RF, in contrast to the CAO RF and CCP RF, cases on bringing
to administrative responsibility are considered in the manner of action proceed-
ings. However, this kind of court proceedings assumes considering and resolving
of disputes. Moreover, considering and resolving of disputes is carried out both in
the procedure of action proceedings exercised in arbitration courts and in the pro-
cedure of action proceedings implemented in the courts of general jurisdiction. In
other words, the essence of action proceedings does not depend on the court, which
deals with and resolves a dispute. It turns out that, at bringing to administrative re-
sponsibility an arbitration court considers not a case on bringing to administrative
responsibility, but legally settles an administrative-law dispute on bringing admin-
istrative responsibility. In this case the dispute about the guilt of a person brought
to administrative responsibility.

Meanwhile, the courts of general jurisdiction, when bringing to administra-
tive responsibility, under the CAO RF consider namely cases (!) on bringing to
administrative responsibility in the manner provided for in the CAO RF, but not
through the procedure of action proceedings under the norms of the Code of Civil
Procedure of the RF. This means that the courts of general jurisdiction, when bring-
ing to administrative responsibility, by virtue of the CAO RF, cannot to consider
and resolve disputes on bringing to administrative responsibility. Thus, one and
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the same category of cases (cases on bringing to administrative responsibility) is
considered and resolved in the courts of general jurisdiction and arbitration courts
not only with the peculiarities, the presence of which can be justified, but in general
in different procedural proceedings significantly different from each other!

Absolutely clear that this position of the legislator needs to be reviewed and
reduced to a common denominator. Cases on bringing to administrative responsi-
bility should be considered in a unified order either in the order of action proceed-
ings or in the order of administrative legal proceedings. But there is a question
about what kind of proceedings (action proceedings or administrative ones) must
be regarded as the most appropriate to deal with cases of this category. This pro-
cedural problem, of course, needs to be studied, but nevertheless we would like to
express the author’s point of view on this issue, because the procedural problems
are closely connected with the substantive features of the resolution of such kind of
cases, and sometimes it is exactly the latter ones cause the existence of the first ones.
We see three options, two of which are obvious. If we accept that cases of bringing
to administrative responsibility are only cases of state coercion, it is necessary to
come from the administrative legal proceedings exercised in the manner stipulated
by the CAO RF. If we dwell on the fact that cases of bringing to administrative
responsibility are administrative-law disputes, the best variant to resolve them is
action proceedings.

However, it is possible to offer a third option, the essence of which lies in the
legal nature of cases of bringing to administrative responsibility. The essence of
this category of cases allows insisting on the recognition them disputes on the guilt
of persons brought to administrative responsibility. However, due to the specif-
ics these cases should not be regulated by the rules of action proceedings, as is the
case in the Arbitration Procedure Code of the RF. It seems right to consider cases
on bringing to administrative responsibility exactly in the order of administrative
legal proceedings under the norms of the CAO RF, but by changing these rules in
such a way as to reflect in them the features of resolving disputes on the guilt of
persons held administratively liable. The fact is that the presence or absence of a
dispute should not affect the form of legal proceedings, in which it is considered.
Thus, an administrative-law dispute should be solved through administrative legal
proceedings, civil-law dispute - through action proceedings, a dispute about the
fault of a person subject to criminal responsibility - through criminal legal pro-
ceedings. Accordingly, if there is a dispute about the guilt of a person brought to
administrative responsibility, then, obviously, it should be considered in the order
of administrative legal proceedings.
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However, our position requires amendments to the CAO RF, meanwhile, in
accordance with the current legislation the cases on bringing by the courts of gen-
eral jurisdiction to administrative responsibility cannot be recognized as adminis-
trative-law disputes. It is administrative cases considered in court, there is govern-
ment coercion and the term of “case arising out of public relations” is appropriate.
Therefore, having highlighted the specificity of administrative legal proceedings (a
combination of applying state coercion while bringing to administrative responsi-
bility and resolution of disputes), we find it incorrect to merge into a single entity
these essentially different means of protection of rights, freedoms and legitimate
interests through exalting the “case” and at the same time ignoring “disputes”.
Perhaps, it is more correct to separate them by allocating them to independent legal
proceedings: “administrative cases considered in court” and “public-law disputes”.
It is in this situation, these legal proceedings may be well merged by a unified term

of “public legal proceedings”.
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The number of cases of insolvency (bankruptcy) considered by arbitration
courts increases annually, with this, the central figure in any bankruptcy procedure
is a court-appointed trustee.

The current version of the Federal Law No. 127-FL of October 26, 2002 “On
Insolvency (Bankruptcy)” [2] stipulates that a court-appointed trustee is a subject
of professional activity and in private practice performs professional activity regu-
lated by this law.

Court-appointed trustee has the right to engage in other types of professional
and business activities, upon condition that such activity does not affect the proper
performance of the duties specified in the legislation on bankruptcy.

The law attributes mandatory requirements for the candidature of a court-
appointed trustee to the possibility of the last to be a member of the self-regulated
organization of court-appointed trustees, membership of which is required for it,
and the court-appointed trustee may be a member of only one self-regulated orga-
nization.

The rights and duties of court-appointed trustees are contained in article 20.3
of the Law “On Bankruptcy”. Arbitration insolvency practitioner is obliged, in par-
ticular, to take steps to protect the property of a debtor, to analyze the financial
condition of the debtor and the results of its financial, economic and investment
activities, to keep a register of creditors’ claims, to make reasonable and justified
expenditures related to the execution of his responsibilities in a bankruptcy case, to
perform other functions.

According to paragraph 4 of article 20.3 of the Law “On Bankruptcy” in
procedures used in a case on bankruptcy a court-appointed trustee is required
to act in good faith and reasonably in the interest of the debtor, creditors and
society.

Thus, court-appointed trustee’s range of duties as defined by the Law “On
Bankruptcy” is quite broad.

Moreover, in every bankruptcy procedure the role of a court-appointed trust-
ee is different; there are its different rights and duties as of a temporary, external,
administrative or bankruptcy trustee.

The law establishes that any failure to perform or improper performing the
duties assigned to a trustee in accordance with the Law “On Bankruptcy” and
federal standards, is a ground for bringing the trustee to responsibility.

So, in considering a particular case on insolvency, a court-appointed trustee
for the improper performance of duties may be dismissed by the court of arbi-
tration from the execution of these duties at the request of persons involved in
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the bankruptcy case, he may be brought to property responsibility for causing
losses to the debtor, creditors and other persons.

In addition, article 14.13 of the Code on Administrative Offences of the RF [1]
provides for administrative responsibility for wrongful actions, when going bank-
rupt.

Meanwhile, a court-appointed trustee is a subject to responsibility only under
part 3 of the article - for failure to perform duties prescribed by the legislation on
insolvency (bankruptcy) [5].

According to paragraph 10 of part 2 of article 28.3 of the Code on Administra-
tive Offences of the RF the reports on administrative offenses provided for by part
3 of article 14.13 of the Code must be drawn up by authorized officials of the federal
executive body exercising control over the activities of self-regulated organizations
of court-appointed trustees. These functions are entrusted to the Federal service of
State registration, cadaster and cartography (Rosreester) [3].

Cases on administrative offenses, provided for by part 3 of article 14.13 of the
CAO RF in accordance with paragraph 3 of article 23.1 of the CAO RF, are consid-
ered by the judges of arbitration courts.

The provisions of part 3 of article 14.13 of the CAO RF establishing responsi-
bility for offenses in the field of entrepreneurial activity are focused on providing
the established procedure of bankruptcy, which is an essential condition for eco-
nomic recovery, as well as for the protection of rights and legitimate interests of
owners of organizations, debtors and creditors.

From the subjective aspect, the offence provided for by paragraph 3 of article
14.13 of the CAO RF is characterized by an act in the form of action or inaction, and
is manifested in intentional or reckless failure to comply with the rules applicable
in a particular procedure of bankruptcy. Thus it is necessary to proceed from the
fact that a court-appointed trustee because of the nature of its profession should
know the requirements of normative acts governing the activities of court-appoint-
ed trustees, and has to take all possible measures to comply with them.

Since the structure of an administrative offense under part 3 of article 14.13 of
the CAO RF is formal, the fact of not performance by a court-appointed trustee its
duties, established by the norms of bankruptcy legislation, in any case constitutes
an administrative offense [6; 7; §; 9].

This norm is of blanket nature, what involves the use in each particular case
of the appropriate norms of legislation on insolvency (bankruptcy). That is, for the
bringing a person to administrative responsibility it is necessary to identify a viola-
tion of specific duties prescribed by legislation on bankruptcy.
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However, as has already been indicated above, the range of duties of a court-
appointed trustee is quite broad, and depends, in particular, on a specific procedure
of bankruptcy, so, at the start of bankruptcy proceedings. In accordance with para-
graph 1 of article 129 of the Law “On Bankruptcy”, from the date of approval of a
bankruptcy manager prior to the date of termination of bankruptcy proceedings,
or conclusion of voluntary arrangement, or removal of the bankruptcy manager he
shall exercise the powers of the head of the debtor and other management bodies of
the debtor and the owner of debtor’s property - unitary enterprise property. Article
94 of the Law “On Bankruptcy” also provides for, that from the date of introduction
of external control the powers of the debtor’s head terminates, disposal of business
affairs of the debtor is assigned to an external manager.

In view of the above, attention should be drawn to the sanction of the exam-
ined norm. As a punishment, it provides for an administrative penalty in minimum
and maximum limits, which should allow imposing punishment according to the
nature of an administrative offense, property and financial situation of the offender
and other circumstances stipulated by law. So, for violation of bankruptcy legisla-
tion there is provided a fine in the amount of from 2,500 rubles to 5000 rubles.

Meanwhile, if we consider the maximum penalty, it is 6 times less than the
monthly fixed salary of temporary or bankruptcy manager.

In accordance with paragraph 3 of article 20.6 of the Law “On Bankruptcy” the
remuneration, paid to a court-appointed trustee in a case on bankruptcy, consists
of a fixed amount and the amount of interest. The fixed amount of such remunera-
tion is for: temporary manager - thirty thousand rubles a month; administrative
manager - fifteen thousand rubles a month; external manager - forty-five thousand
rubles a month; bankruptcy manager - thirty thousand rubles a month.

Arbitration court considering a bankruptcy case, based on the decision of the
creditors meeting or the reasoned request of the persons participating in the case
on bankruptcy, has the right to increase the size of a fixed amount of remuneration
paid to a court-appointed trustee, depending on the scope and complexity of its
work.

Amount of interest on court-appointed trustee remuneration depends on the
balance sheet assets of the debtor and often amounts to hundreds of thousands of
rubles.

Thus, the amount of the fine, even at its maximum size is not critical to a
court-appointed trustee.

Analysis of judicial practice allows concluding that for one and the same vio-
lation there are applied different types of punishment, and sometimes in a manner
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prescribed by article 2.9 of the CAO RF a court-appointed trustee shall be ex-
empt from administrative responsibility in connection with the insignificance of
an administrative offense.

The reason for this is seen, above all, in blanket nature of the norm. Of
course, by itself the blanket nature of the norm does not indicate it’s unconsti-
tutionality, because, as pointed out by the Constitutional Court of the Russian
Federation in the Ruling No.122-R from 21.04.2005, regulatory standards that
establish certain rules of conduct not necessarily should be in the same norma-
tive-legal act, in which are contained the norms establishing legal responsibility
for their infringement [4]. However, specifying a particular offense and determi-
nation of an appropriate punishment would promote to uniformity of judicial
practice.

In addition to a fine the sanction of part 3 of Article 14.13 of the CAO RF pro-
vides for punishment for court-appointed trustee in the form of a disqualification
for a period from six months to three years.

In accordance with part 1 of article 11.3 of the CAO RF disqualification shall
consist of depriving a natural person of the right to be engaged in business on man-
agement of a legal entity, as well as to be engaged in management of a legal entity
in other cases provided by the laws of the Russian Federation.

It is obvious that disqualification is an enough severe punishment. Taking
into account the exclusiveness of the called measure, as well as the inadmissibil-
ity of the actual employment ban, what has been repeatedly pointed out by higher
court instances, this type of punishment is rarely used.

Thus, the analysis of article 14.13 of the CAO RF and the practice of its appli-
cation leads to the conclusion, that in this version the article does not always allow
to resolve the tasks assigned to administrative and tort legislation.

In accordance with article 1.2 of the CAO RF the tasks of administrative-tort
legislation are, in particular, not only the safety and protection of the economic in-
terests of society and the state from administrative offenses, but also prevention of
administrative offenses, which is consistent with the general objectives of proceed-
ings in courts of arbitration that are defined in article 2 of the Arbitration Proce-
dural Code of the Russian Federation.

Therefore, it seems appropriate to amend the Code on Administrative of-
fences of the RF, through introducing different offences in order to increase and
differentiate the amount of fine depending on the consequences, in particular,
depending on the infliction of property damage to a debtor and creditors. In ad-
dition, it would be appropriate to provide for that the court-appointed trustee’s
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repeated violation of legislation on bankruptcy within one year is a ground for
disqualification of the trustee.
Such amendments would make bankruptcy procedures more efficient, and

would contribute the protection of rights of creditors and a debtor.
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