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Kizilov V. V.

ADMINISTRATIVE OFFENCE OF A PUBLIC CIVIL SERVANT:  
CONTENT OF THE SUBJECTIVE SIDE

Kizilov Viacheslav 
Vladimirovich, 

c.j.s, Associate Professor,  
Department of Administrative 
and  financial law of the Non-
State educational institution 
of Higher vocational education 
«Omsk Institute of law», Omsk.

Researches the various forms of guilt 
for committing by a public civil servant of 
an administrative offence. Examines the 
strong-willed and intelligent points of the 
willful guilt of a public civil servant. Here is 
given the author’s position on correlation of 
intentional guilt and diligent misconception. 
Introduces a new kind of negligence that 
contains strong-willed and intelligent 
features which are different from the criminal 
law. Examines correlation of careless form of 
a guilt and juridical error.   

Keywords: an administrative offence, a 
subjective side of an offence, a form of guilt, 
intent, negligence. 

Universal Decimal 
Classification 342.9

Subjective side of an administrative offence of a public civil servant is his 
mental attitude to an illicit deed and its consequences. The guilt of delinquent and 
optional signs such as purpose and motive are considered by legal science as an es-
sential sign of the subjective side of an administrative offence.  

Determination the guilt of a person in commission of offence is dictated by 
the presumption of innocence and the absence of fault in committed tort excludes 
the administrative penalty. As rightly pointed out in the commentary to article 2.2 
of the Code on Administrative Offences of the Russian Federation edited by Salish-
heva “guilt is one of the most important features of any administrative offence” [9]. 
Determination of the fact of committing an administrative offence by a particular 
official is not enough for bringing him to administrative responsibility, should be 
determined degree and form of his guilt, motives and other inducements which 
have made the official to commit an administrative offence, i.e. to find out a subjec-
tive side of this administrative offence. 

Due to the fact that the Code on Administrative Offences of the Russian 
Federation does not include differentiation of fault’s content depending on the 
administrative and legal status of the delinquent – natural person, whom it as  
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a subject of the administrative responsibility has in a particular administrative 
and tort legal relation (natural person, official, driver, an individual entrepreneur, 
etc.) and in our opinion, forms of guilt may have different content, for example, 
for a natural person and public civil servant, we believe that it is necessary to con-
sider the distinctive features of fault’s content of classical forms of guilt occurring 
in administrative law. 

Administrative offences of public civil servants, in our opinion, may be com-
mitted not only intentionally but also by negligence. The normative definition of 
intent, as we see it, does not allow its different interpretations.

The norms of the Code on Administrative Offences of the Russian Federation 
(CoAO of the RF) provides for a natural person, and more precisely for an individ-
ual subject of the administrative law, two types of fault – intent and negligence [1]. 
Many authors of legal literature agree that the Code on Administrative Offences of 
the Russian Federation distinguishes between direct and indirect forms of intent. 
For example, A.N. Guev associates with direct the intent of a delinquent such his 
actions in which the offender:

-	 realizes the wrongfulness of his actions (e.g., the person committing a pil-
ferage realizes that unlawfully encroaches on another›s property);

-	 anticipate the injurious consequences of his deed;
-     wishes their offensive [4]. 
A.N. Guev associates indirect intent with the realizing by the offender of un-

lawful nature of his actions and the foreseeing its harmful effects, however the of-
fender «explicitly does not wish the harmful effects, but consciously allowing them 
to happen or does not care about them”[4]. The examples, given by A.N. Guev in 
the comments in the part of various types of intent, refer to delinquent – a natural 
person, but not to a special subject of administrative responsibility – an official and 
especially a public civil servant.
Should be accepted the correct remark of authors of the other comment to the Code 
on Administrative Offences, that the description of signs of both forms of guilt: 
intent and negligence in the CoAO of the RF is very close to the description of the 
form of guilt contained in articles 24-26 of the Criminal Code а the RF [9]. Close 
resemblance of the mentioned norms is natural, because the distinction between 
a crime and administrative offence largely follows the objective side of offences’ 
structure rather than subjective [9].

There are a number of administrative offences’ structures, the penalty 
for the commission of which comes only in the presence of intent in delin-
quent’s actions, in articles of the Code on Administrative offences of the RF. 
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For example, intentional destruction or damage of printed materials relating 
to elections, referendum; intentional destruction or damage of another’s prop-
erty; intentional failure to meet the demands of a prosecutor; willful damag-
ing or tearing down stamp; intentional damaging of an identification card of a 
citizen etc. [1]. However, with respect to a public civil servant, the presence of 
intent in administrative offense structure is not only an obligatory condition 
of administrative responsibility but rather aggravating factor for bringing to 
administrative responsibility.

The structures of intentionally committed administrative offences allocate the 
appropriate words and phrases in the dispositions of legal norms, for example: 
“concealment” (of documents, facts), “evasion” (of actions execution), “refusal” 
(in providing documents), “failure to follow”, “compulsion” (to action execution), 
“dissemination” (of information), “impeding” (lawful activities or implementa-
tion of rights), “deliberately false” (drafting of documents), “interference” (into 
lawful activity). Professor D.N. Bakhrakh also noted the use by the legislator of 
the words “deliberately false”, “deliberate”, “concealment”, “using hiding place”, 
“willful damage” [3, 488]. We believe that no one should expect the recognition 
by the delinquent the intent in his administrative offence; therefore the legisla-
tor undertook consolidation of the necessary signs in the relevant articles of the 
special part of the Code n Administrative Offences of the RF, analyses of which 
in most cases lets to make a conclusion on the subjective side of an administrative 
offence structure.

Some authors have noted that there were formal structures of admin-
istrative offences in the Code on Administrative Offences of the RF, where 
intentional guilt is in understanding by person illicit nature of committed 
action or inaction [9]. This is acceptable, in view of the fact that the issue of 
recognition the wrongfulness of committed action does not arise, since it’s 
an obvious inadmissible action. In these cases, you do not need the fact that 
delinquent exactly knows which body carries out administrative jurisdiction 
for fulfillment a certain action, what punishment will follow the commission 
of an offence.

It seems to us that in the material structure of administrative offences the 
willful guilt also includes attitude of offender to caused harmful effects. In the case 
with a public civil servant this subject of administrative and tort relations must an-
ticipate these consequences and wish their offensive, or knowingly allow their of-
fensive. Conscious allowance of harmful consequences’ offensive describes intent 
as indirect if there is no desire of their occurrence.
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 Each of these types of intent includes inherent intelligent and strong-willed 
aspects. Intelligent aspect may be expressed in recognition by public civil servant 
committing an administrative offence of the harmful and illicit nature of his deed at 
the time of commission of the deed, an also in foreseeing of socially dangerous con-
sequences of the deed. It is believed that when direct intent takes place there should 
be awareness of the opportunity or inevitability of dangerous consequences’ offen-
sive and when indirect one – only opportunity.

Volitional aspect of direct intent of public civil servants’ tort deed consists of 
his wish of socially dangerous consequences’ offensive and strong-willed aspect of 
indirect intent excludes such a wish but provides conscious assumption of socially 
dangerous consequences or indifferent attitude to them.

It seems to us that the awareness by the public civil servant socially danger-
ous nature of his tort deed means knowledge, understanding of the delinquent that 
committed by him action or refraining from doing this action harms to public legal 
relations.

A priori is considered that public civil servant in his professional activities 
should be governed by the laws and know them, the activity must be lawful and 
not cause harm to citizens and legal entities. For example article 15 of Federal Law 
No. 79-FL of July 27, 2004 on Public civil service of the RF establishes as obliga-
tions of public civil servant the compliance with the Constitution of the RF, federal 
constitutional laws, federal laws, other normative legal acts of the RF, constitutions 
(statutes), laws and other normative legal acts of subjects of the RF and also compli-
ance with the rights and legitimate interests of citizens and organizations [2].

Therefore, to determine the intent of tort deed of a public civil servant it is 
not required, in our view, to establish the existence of the intellectual aspect which 
is inherent to intent, i.e. to prove that public servant was realizing the illegality of 
committed action. As we see it, this is perfectly consistent with the principle that 
ignorance of the law is no excuse. If a public civil servant didn’t realize that his ac-
tion or inaction was prohibited and punishable by law, it is clear that a person oc-
cupying the post of public civil servant does not correspond to the requirements for 
persons recruited for public civil service.

Indication of awareness of the harmful nature of the action or inaction in our 
view can take place in respect of a public civil servant with a view to strengthening 
the administrative responsibility for intentional tort deeds of a public civil servant 
in comparison with administrative offences committed by negligence.

But, as we know, there are exceptions to all rules. And as we see it, such 
exceptions can be in cases of administrative offences of a public civil servant that 
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is largely attributed to the discretionary powers of the public authorities, and 
secondly with the lack of an adequate legislative base. Professor D. N. Bakhrakh 
noted that “sometimes public administration is forced to act in the absence of 
an adequate legislative basis. For example, when it is “tricked” by the legisla-
tive, power adopting laws for execution of which Administration doesn’t have 
Finance. Or this: in recent years, the Constitutional Court of the Russian Federa-
tion has adopted a number of decisions which have recognized unconstitutional 
some norms of Russian law, but the relevant legislative changes are not imme-
diately introduced to the legislation. And then, the Administration has to act in 
legal vacuum” [3, 412-413].

It seems to us that in the administrative and legal torts of a public civil serv-
ant may be present good-faith misconception that is the will to commit a tort deed 
which corresponds with a lack of awareness of the action’s delinquency, but, on the 
contrary, public servant, committing an illicit action, believes that his actions are 
legitimate. Legal practice knows cases of “good-faith mistakes” which have been 
more reflected in tax legal relations. For example, when considering tax disputes, 
take place cases of release from liability on the grounds of good-faith misconcep-
tion of a person brought by a tax authority to responsibility for committing tax of-
fenses. However, these cases are related to the offender, who is a managed party in 
public legal relations. As rightly noted by A. B. Bryzgalin, categories of “ignorance 
of the law” and “good-faith mistake” have different content and meaning. Accord-
ing to the opinion of the author of practical tax encyclopedia good-faith mistake is 
a “person’s misunderstanding (erroneous interpretation) of the precise meaning of 
the legislation norm on taxes and fees, which objectively arises due to confusion, 
ambiguity and/or inconsistency of its content, but in conditions when the person 
acted with the necessary degree of diligence and prudence with a view of the prop-
er execution of his obligations” [10].

Thus, identification of good-faith mistake of an offender in an administrative 
offence is only possible through determination of uncertainty, ambiguity and/or 
controversy of breached and guarded by the Code on Administrative Offences of 
the Russian Federation legislation norms to which the offender gave wrong (incor-
rect) interpretation, and the fact that the offender had taken measures aimed at 
understanding the correct meaning of the norms, but for whatever reasons he did 
not do it correctly.

Considering that legal relations protected by the Code on Administrative Of-
fences of the Russian Federation are regulated by the norms of various sectorial laws, 
the possibility of good-faith mistake of a public civil servant in the interpretation  
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of legislation is sufficiently large. We are fully agree with A. V. Bryzgalin and ready 
to spread his conclusions about circumstances indicating an ambiguity of norms 
of the current tax legislation of Russia, in legislations regulating legal relations in 
other areas. In particular, A. V. Bryzgalin pointed to:

-	 subsequent clarification of the content of norm by a legislator, when the 
latter, in his amendments to the Act of legislation on taxes and fees intro-
duces refinements, expanding and narrowing its content;

-	 facts of the consideration constitutionality of this or that norm by the Con-
stitutional Court of the RF;

-	 application of a norm and disclosure of its content in the appropriate court’s 
judgment by the Higher Arbitration Court of the Russian Federation, with 
a view to achieving uniformity of judicial practice (this fact in itself shows 
that until the consideration of a norm by the Higher Arbitration Court of 
the Russian Federation it did not have an uniform interpretation); 

-	 ambiguous i.e. contradictory judicial practice of various courts of Russia 
(that is, when on the same issue, different courts make different conclu-
sions) [10].

However, there is one but, the wording of article 19.1 of the Code on Admin-
istrative Offences of the Russian Federation takes into account the “good-faith mis-
take” of an offender and categorizes the deed committed under the misconception 
as an administrative offence – unauthorized, contrary to federal law or other normative 
legal acts, implementation of their real or alleged right, not causing significant harm to 
citizens or legal entities. It should be stressed that this norm of law involves infringe-
ment of the procedural norms of Law which define the “procedure for the exercise” 
of right.

Evidences supporting the existence of a “good-faith mistake” (otherwise ju-
ridical mistake) are administrative and legal disputes resolved judicially not in fa-
vor of the administrative jurisdiction bodies and disputes which have no effect on 
the officials of these bodies for unlawful decision, action or inaction giving rise of 
administrative and legal dispute. Unfortunately, the quite formed institute of ap-
peal against unlawful decisions and illicit actions or inactions of the power authori-
ties and their officials is not bordered by the institute of administrative responsibil-
ity on the part of power authorities’ officials, which have made unlawful decision 
or committed an illegal action or inaction.

In contrast to the direct intent, strong-willed moment of indirect intent is that 
the perpetrator doesn’t wish onset of socially dangerous consequences, but con-
sciously allows their offensive or is indifferent to them.
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In addition to dividing intent to direct and indirect in order to study the 
causes of administrative-legal delinquency of public civil servants in certain ad-
ministrative-legal relations, its determinism, by analogy with the theory of crimi-
nal law, the intent should be distinguished with help of one more ground – the 
time of its inception, which shares the tort deed on premeditated and suddenly 
emerged.

As we see it, while a suddenly emerged intent (the time from its emergence 
up to its realization is minimal) tort of an offender will be single and short-lived. 
When it is possible to plan a tort or repeat it many times, this is evidence of a pre-
meditated intent.

It is no secret that willful deeds of an offender have certain motivations and 
objectives. The motive is an incentive that forces the offender to commit an unlaw-
ful act, and the objective is a conception of the offender on the result of his actions. 
The motive for committing an administrative-legal tort by public civil servants 
might be an interpersonal or intergroup conflict between parties of administrative-
legal relations and wish of public civil servant to vex his opponent [6]. Cannot be 
excluded personal financial interest of a public civil servant who through tortious 
conduct in the administrative-legal relations pushes the management subject to 
quite certain decisions.

Motive and objective are not mandatory signs of subjective side of specific 
structures of civil public servants’ administrative offences that is why in the science 
of administrative law they have only tort meaning.  

In the context of the proposed by us structures of public civil servants’ ad-
ministrative offences [8] intentional form of guilt is provided in torts involved with 
active wrongful actions of an offender: 

hilee case of
- obstruction of the lawful activities of a lawyer, 
- obstruction of the activities of public associations,
- official forgery (entering in official documents of knowingly false informa-

tion, removal documents from the case materials),  
- willful damage or elimination of documents,
- compulsion to give evidence,
- abuse of official powers and others.
It seems to us that the intentional tort action of a public civil servant has not 

only legal consequences, but also social and psychological. Administrative offences 
intentionally committed by a public civil servant discredit power authority as such 
not only to the victims but also to society as a whole. Therefore, the existence of 
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intent in the subjective side of an administrative offence of a public civil servant 
should be a ground for application to the offender of more stringent measures of 
administrative responsibility. 

The second form of guilt, stipulated by law, is negligence which is divided in 
the legal literature to levity (arrogance) and inadvertence. The mentioned unit of 
negligence is traced in the text of part 2 of article 2.2. the Code on Administrative 
Offences of the Russian Federation, which highlights two possible circumstances of 
subjective side:

-offender foresaw the possibility of the harmful effects of his actions (inac-
tions), but without sufficient grounds he or she presumptuously expected preven-
tion of those consequences,

-the offender did not foresee the possibility of harmful effects, although he 
had to and could foresee them. 

In the first case the negligence is referred to levity (arrogance), the second one 
is inadvertence.

It seems to us that of two types of negligence inadvertence is the most com-
mon because when committing any action public civil servant, as a rule, does not 
realize its unlawfulness, though must and could realize this. The reason for this is, 
in our opinion, “administrative enthusiasm” of a person on public civil service [13]. 
In the condition of the specified administrative enthusiasm public servant takes his 
action as a legitimate, accepts his rightness as absolute in any legal relation with a 
managed side. Public civil servant recognizing himself on a higher social level than 
others can only on this ground deny those who are below in the power hierarchy or 
have no relations to power.  

 It is considered that reckless guilt is defined in the law in relation to material 
structure of administrative offences and associated exclusively with the attitude of 
an offender to the consequences of his actions [9]. 

To determine the form of reckless guilt in an administrative offence of a pub-
lic civil servant you should establish objective conditions in which was delinquent, 
and it should be remembered that the duty to foresee harmful effects is conditioned 
by the administrative and legal status of a public civil servant [2]. 

Reckless guilt is considered to be less dangerous than intentional one [11]. 
However, we believe that the consequences for the victim of an administrative legal 
tort committed by a public civil servant would not depend on the form of delin-
quent’s guilt. 

We should distinguish reckless guilt from innocent infliction of damage 
where a public civil servant is not responsible. For innocent infliction of damage 
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is typical that public civil servant is not obliged and cannot foresee harmful effects 
which arise from actions committed by him. 

Under our definition of an administrative offence of a public civil servant [5, 
123; 7, 122]:

Administrative offence of a public civil servant – punishable deed not leading to crim-
inal responsibility of a person occupying post in civil service, which has been committed in 
the performance of or in connection with the performance of public civil servant’s duties 
and resulted in violation of the statutory orders in legal relations the sides of which are not 
in authoritative subordination or direct dependence, and compliance with these orders is 
encouraged by the norms of public law with a view of protecting the state or public order; 
property; health, rights and freedoms of natural persons; established order of administra-
tion; and also property rights and interests of legal entities, –

Public civil servant always has an opponent (the other party and not optional) 
in an administrative legal relation. If the party is a natural person or a legal entity, 
they are quite active in defending their rights and interests and, in foreseeing the 
result of public civil servant’s tort deed, show him the illegality of his actions or de-
cisions and as a rule indicating the violated norms of Law. In such circumstances, 
it is incorrect to speak about the existence of guilt in the form of negligence which, 
in our view, although has taken place in the first moment of administrative and tort 
legal relation, but subsequently transforms into intent (in view of the clarification 
by the opposing party of legal relation of not only the inevitability of harmful ef-
fects, but also the essence of the tort action of a public civil servant). In our view, 
if after this the public servant would insist on qualification of mental side of an 
administrative offence as if it has been committed through negligence, and that he 
has not anticipated the possibility of harmful effects of his actions (inaction), and 
then it is appropriate to consider his compliance with the occupied position of the 
public civil service.

It seems to us that scientists studying administrative Law unreasonably pay 
little attention to the study of the characteristics of the different forms of guilt, re-
lying on sufficient research in the framework of the criminal law. In our view the 
subjective side of an administrative offence of a public civil servant could be char-
acterized by awareness (foresight) consequences of his actions with simultaneous 
confusion about legality (lawfulness) of his actions (inactions). Practice shows that 
the majority of administrative legal disputes which were resolved in favor of natu-
ral persons or legal entities were associated with this assessment of actions commit-
ted by public civil servants in the status of an official of the administrative jurisdic-
tion body. Examples are:
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-  bringing to administrative responsibility of an innocent person,
- assignment of obligations to pay excessively assessed taxes (double taxa- 

             tion).

Guilt in the above case could be described as intent, if not a delusion (juridi-
cal mistake) of a public civil servant about the addressee of managing impact in 
the ongoing legal relation, objective side and object of legal relation. It seems to 
us that such a combination of a subjective side can be described as carelessness, 
but in the form of negligence. Exactly the definition of negligence contains nec-
essary characteristic of a public civil servant’s tort behavior – non-fulfillment or 
improper fulfillment of his duties because of dishonest or negligent attitude to 
the service. 

Therefore should establish sectorial definition of negligence in administrative 
Law as a form of careless guilt characterized by an intellectual and strong-willed 
moment, when the offender is aware, foresees and wishes the consequences of his 
actions, but does not realize their unlawfulness. 

Objective side of an administrative offence of a public civil servant, which 
has been committed on imprudence with the form of guilt “negligence” that 
forms juridical base of administrative responsibility, is expressed in committing, 
on behalf of the administrative jurisdiction authority,  by this public civil servant 
actions expressed within his competence, aimed on achieving legally formalized 
and concretized in legal act objectives of activity of administrative jurisdiction 
authority in respect of managed subject that is not a proper party of the regulated 
legal relation. This form of guilt, it seems, should be distinguished from juridi-
cal mistake which is characterized by the delusion of a delinquent regarding the 
adequacy of the view about the factual circumstances of the committed by him 
offence.  

We agree that reckless guilt is less dangerous than intentional one. But it 
is precisely this variety as negligence according to given by us definition has the 
greatest manifestation in the administrative and legal relations which lead to ad-
ministrative and legal disputes between administrative jurisdiction authorities and 
subjects of management.

Officials of the public civil service, on matters relating to administration 
are obliged to compare their actions or inactions with the objectives laid down 
for them by law, and harmonizing the legitimacy and appropriateness, not to 
infringe upon the principle of primacy of human rights and freedoms. This con-
duct of a public civil servant is caused by administrative discretion, i.e. conferring 
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managerial powers on a public civil servant is implemented by law within a cer-
tain range of permissible and on the basis of feasibility of an action in a particular 
case he can vary his conduct.

Carelessness in the form of negligence is characterized by a lack of intellec-
tual and volitional aspects, i.e. public civil servant in this case does not wish and 
does not suppose onset of the harmful effects of his actions, and even more does not 
foresee such a possibility. However, the deed of a public civil servant is considered 
to be guilty, because he has a duty to be careful and cautious about possible conse-
quences if there is a possibility to foresee them.

As we see it, recognizing negligence as a form of guilt, legislator was guided 
by two criteria – objective and subjective ones. The first obliges, in our view, public 
civil servants to anticipate the probability of occurrence of the harmful effects of his 
actions, and the second criterion implies public civil servant to be able to anticipate 
them.

The essence of an objective criterion is that a public civil servant has the duty 
to anticipate the possibility of harmful consequences of this or that his actions be-
cause of his administrative and legal status, belonging to a particular body of ad-
ministrative jurisdiction with its regulations, statutes and endowed with specific 
powers. For example, someone who orders instructions mandatory for execution 
and influences the emergence, modification or termination of the rights and duties 
of a managed subject, should have the duty to foresee the possibility of harmful ef-
fects as a result of his actions. 

Subjective criterion of negligence is the ability, in our case, of a public civil 
servant to anticipate the onset of adverse consequences. The science of Criminal 
Law associates it with physical or intellectual data of a person in a particular situ-
ation. And besides, his individual peculiarities and specificity of the surrounding 
situation are important [11]. 

Establishing guilt in the form of negligence it must be proved that a delin-
quent has not shown the necessary attention and forethought as to implementation 
duties, and to the ability to foresee harmful effects. To recognize civilian public 
servants guilty of a form of guilt in the form of negligence needed set of objective 
and subjective criteria. To recognize a public civil servant guilty of negligence we 
need aggregate of objective and subjective criteria. It is well known that in criminal 
law, the absence of any of these criteria precludes guilt and, therefore, the criminal 
responsibility of an offender. However, it is unlikely such a rule suits an adminis-
trative offence of a public civil servant, because in this case the delinquent would 
simply evade responsibility.
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If a public civil servant could not foresee the possibility of harmful conse-
quences of his actions or inactions, then there is a case of inconsistency with the 
occupied position of a public civil service, excepting cases of committing adminis-
trative offences at the time of the insanity of the delinquent [1]. The cases, in which 
a public civil servant in performance of his professional activity should not foresee 
the consequences of his actions, are not allowed by law [2]. 

We allow an exception of public civil servant’s fault, if an actual guilt in 
the form of negligence at the time of tort was a manifestation of the combina-
tion of extreme conditions requiring increased attention, immediate response 
and nervous-mental overloads caused by, for example, exhaustion, oppressing 
or overwhelming emotions, intellect, will, reaction to the news of the death of a 
loved one or his own terminal illness. The mentioned mental condition of the de-
linquent could also lead to a legal mistake, under which in the theory of criminal 
law is referred to the offender’s misconception about the legal characteristics of a 
deed, or the actual circumstances determining the nature and degree of harm of 
the action.

Incorrect valuation of a public civil servant the deed committed by him, while 
in reality it is illegal (unlawful), can occur in the conditions of providing by law of 
wide discretionary powers to the public civil servant, when the legality of acts can 
be reliably assessed on the basis not of the letter but spirit of the law, and the guilti-
ness of the offender in such cases is difficult to prove.  It should be borne in mind 
that in these circumstances, the assessment of public civil servants of his own acts 
quite strongly correlates with his intellectual and mental characteristics.

As we see it, going beyond the limits (excess) of discretion of a public civil 
servant does not correspond to neither ignorance of law nor his deliberate viola-
tion.

As can be seen from the analysis of stipulated by law forms of guilt, carried 
out with respect to a public civil servant, implementing the competence of the ad-
ministrative jurisdiction authorities in the status of an official of these bodies he is a 
subject of administrative liability. What is more in many cases if he does not prove 
that while he was acting  reasonably and prudent he undertook, within his com-
petence, all relevant to normatively established criteria of effectiveness measures 
which are necessary to achieve legally formalized goal of activity of executive pow-
er body the guilt of a public civil servant will be considered established. A similar 
condition of guilt is proposed when applying disqualification as a punishment as 
a form of quasi-tort liability referring to an inefficient implementation of executive 
powers by a public civil servant [12]. 
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It is felt that the guilt of an official (of a public civil servant occupying a post 
in executive power authorities) can be expressed through improper selection or 
supervision, and its normative vesting should be based on mixed (objective-sub-
jective) approach, that together with the presumption of guilt forms the basis of a 
legal mechanism of responsibility for the inadequate management, which medi-
ates the punishment of an official in case he or she will not prove that having acted 
reasonably and prudently undertook, within his or her competence, all relevant to 
normatively established criteria of effectiveness measures which are necessary to 
achieve legally formalized goal of activity of executive power body [12].

Summing up can be noted the following forms of guilt of public civil servants 
in their administrative and legal torts:

-	 intent: direct and indirect,
-	 negligence: levity, negligence and carelessness. 
Moreover reckless form of guilt in the form of negligence relates some pri-

vate cases of legal mistake (misconception), unlike those in the criminal law, to the 
guilty deeds referring to the specific of administrative and legal status of a public 
civil servant and the specific of committed by him administrative offences. 
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Examines the norms of current Russian 
legislation with a view of consolidating in 
them some provisions, which in practice let to 
implement its mechanism of bringing of tax 
authorities to material liability for unlawful 
actions of theirs officials that have been 
performed during the tax administration and 
which have caused material damage to the 
subject of tax administration.

Here are considered legally meaningful 
actions of officials of the tax authorities, 
which are committed during the period of 
tax administration and contain potential 
delinquency.   

Keywords: tax authorities, tax 
administration, unlawful actions of tax 
authorities, material liability of tax authorities.

Universal Decimal 
Classification 347.5

E. A. Fedina, considering in 2006 the responsibility of tax authorities and their 
officials, under the Tax Code of the Russian Federation, noted the presence of reference 
norms on the liability of tax authorities for causing loss by unlawful acts (omissions) of tax 
authorities’ officials [18]. The conclusion of this author in an article on the subject of the 
study is logical – “the current Tax Code of the RF does not answer the question, what action 
and (or) decisions will be unlawful. It can be assumed that illegal actions or inactions are 
such acts, which violate the norms of law, including the rules governing tax legal relations, 
i.e. illicit actions of tax authorities – is  failure to comply with the tasks imposed to them by 
law” [18, 57].

It would be strange to expect that in the Tax Code, the purpose of which is to establish 
a system of taxes and fees, as well as the general principles of taxation and charges in 
the Russian Federation, could be norms governing the tort relations in tax area. For these 
purposes there are Criminal Code, Code on Administrative Offences and Civil Code of the 
RF stipulating, respectively, criminal, administrative and material (civil law) responsibility. 
Fundamentals of disciplinary responsibility of officials of tax authorities are laid down in 
the legislation governing the public civil service.
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Article “On legal liability of tax authorities” of another author, although published 
in the 2011 year, contains, unfortunately, only well-known provisions on types of legal 
responsibility and does not represent practical value [12].

Only in the works of I. V. Usachev (including in co-authorship with I. V. Kokurina) is 
available to review practical aspects of use material liability of tax authorities for violation 
the procedures of tax control and fulfillment of torts by officials of the tax authorities (lists 
the various types of taxpayers’ loss) [15: 17]. The main difference of I. V. Usachev’s works 
from previously outlined by us legal grounds of material responsibility of tax authorities 
[13, 68-72] consists in offering to collect from a tax authority moral harm, from which we 
had refused at the time.

On the examples of our own arbitration practice we have devoted a full monograph 
to the analysis of specific unlawful actions of officials of tax authorities. We can only regret 
that some authors, taking up a research on issues of legal responsibility of tax authorities 
and their officials, do not notice published in this area works of their colleagues and their 
studies do not add anything to scientific knowledge.

Having long-standing practice of representing the interests of business entities in 
legal relations with tax authorities, we cannot accept the assertion of Ju. A. Artem′eva (in the 
article published in 2011) with reference to Paholenko A. I. (the article published in 2003) 
that the institution of civil law liability of tax authorities to natural persons “is relatively new 
to the Russian legislation, and in recent years – in the light of the major changes of the very 
foundations of the State, which have taken place in our country, and in its legislation – had 
been filled with completely other content and became more than relevant” [12, 51-52]. The 
statement of the author is rather strange due to the fact that issues of material liability of tax 
authorities are not innovation in the legislation of the Russian Federation, as in respect of 
any public body exist unified rules on material responsibility established by the Civil Code 
of the RF – tort obligations. 

The provisions of article 16 of the Civil Code of the RF, establishing basics for material 
liability of public bodies and consequently tax authorities, are unchanged since the adoption 
of part one of the Civil Code of the Russian Federation. And the provisions concerning 
material liability of tax authorities in tax law had already taken place in part 1 of the Tax 
Code of the RF, which has come into legal force since January 1, 1999.

Considering the above we believe it is necessary to return to the topic of material 
liability of tax authorities envisaged for illicit actions in the process of the tax administration 
of management subjects.

The right to compensation for damage caused by the illegal actions (or inactions) 
of bodies of state power or their officials, comes from the provisions of article 53 of the 
Constitution of the Russian Federation. The above is confirmed by the Constitutional Court 
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in the ruling No. 22-O from February 20, 2002 – “civil legislation establishes additional 
guarantees for protection the rights of citizens and legal entities from unlawful actions 
(inaction) of bodies of state power, which are aimed at realization the provisions of articles 
52 and 53 of the Constitution of the Russian Federation, according to which everyone has 
the right to compensation by the State of damage caused by the illegal action (or inaction) 
of bodies of state power or their officials, including abuse of authority” [7].

In the Tax Code of the RF is reflected the constitutional norm concerning the material 
liability of a state body – tax authority. Part 1 of article 35 of the Tax Code establishes that 
tax authorities shall be responsible for damages caused to the taxpayers, payers of fees 
and tax agents as a result of their unlawful actions (decisions) or omissions, as well as the 
unlawful actions (decisions) or omission of officials of tax authorities in the performance of 
their duties (i.e. when implementing tax administration). 

It should be noted not a coincidence of distinction as delinquents of collective entity 
(tax authority) and individual entity – officials of tax authorities. The fact is that, from 
officials only Head and Deputy Head of the tax authority have the right to speak on behalf 
of the tax authority. However, during the activities of tax control, other officials of the tax 
authority are empowered to carry out on their behalf certain actions and make decisions, 
which under the current law do not require the sanction of the Head or Deputy Head of the 
tax authority.

This provision of the Tax Code is not an innovation to the Russian legislation, and, 
in its absence, the tax authorities should be materially liable for damages in accordance 
with the provisions of the Civil Code of RF, which stipulate material liability of any 
state bodies. In its essence the norm of part 1 of article 35 of the Tax Code of the RF 
is a “backup” to norms of articles 16 and 1069 of the Civil Code of the RF, with a few 
exceptions. 

Article 16 of the Civil Code of the RF established that “The losses, inflicted upon a 
citizen or upon a legal entity as a result of illegal actions (the inaction) on the part of the state 
bodies, of the local self-government bodies or of theirs officials, including the adoption by 
the state body or by the local self-government body of an act, which is not in correspondence 
with the law or with other legal act, shall be compensated by the Russian Federation, by the 
corresponding subject of the Russian Federation, or by the municipal formation. The norm 
of article 35 of the Tax Code also established that the losses caused are compensated from 
the federal budget.

Article 1069 of the Civil Code of the RF almost repeats the rule enshrined in article 
16 of the Civil Code of the RF, but with the legal category of harm, rather than losses – “The 
harm inflicted to a citizen or a legal entity as a result of unlawful actions (inaction) of state 
and local self-government bodies or of their officials, including as a result of the adoption 
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of an act of a state or self-government body inconsistent with the law or any other legal act, 
shall be compensated. The harm shall be compensated at the expense of the state treasury 
of the Russian Federation, the respective subject of the Russian Federation or the respective 
municipal formation”.

It should be noted that the concept of loss is disclosed in paragraph 2 of article 15 of 
the Civil Code of the RF. Losses mean costs which a person has or is about to be made to 
restore his violated right, as well as loss of or damage to its property (actual damage) and the 
lost revenue that the person would have received under normal conditions of civil turnover, 
if his right has not been violated (loss of profit).

Chapter 59 of the Civil Code of the RF which outlines the obligations of the debtor (the 
person who has caused harm), in the case of harm, does not establish normative definition 
of the concept of harm. However, an analysis of the articles of that chapter allows making 
a conclusion that harm is broader the notion of losses and losses are an integral part of the 
harm which has been inflicted to the property of citizens and legal entities (in this case, it 
would be illogical to exclude loss of profit from the definition of harm).

 Provisions limiting material liability of tax authorities (state bodies, in the context of 
the Civil Code of the RF) under the Tax Code and Civil Code of the RF are identical. Losses 
caused by lawful (legal) actions of officials of tax authorities, are not refundable, except in 
the cases stipulated by federal laws (the wrongfulness, illegality of actions or inactions is 
prerequisite for the onset of liability, see article 35, paragraph 4, article 103 of the Tax Code 
of the RF and paragraph 3 article 1064, article 1069 of the Civil Code RF).  

Unlike article 35 of the Tax Code, laying down general provisions on the material 
liability of tax authorities for the whole period of implementation of the service activity of 
its officials, norms on the liability of the tax body, in article 103 of the Tax Code, are clearly 
limited in time and place. The rules of the said article determine material liability only for 
damage (losses) in the time of implementation of tax control. So you need to have a clear 
idea of what activities are of tax control and which are not. 

According to part 1 article 82 of the Tax Code of the RF, tax control is activities of 
the competent bodies to monitor compliance with legislation on taxes and fees by taxpayers, 
tax agents and payers of fees in accordance with the Tax Code of the RF. Moreover with 
regard to the types of monitoring activities the legislator went to the establishment of an 
open list of tax authority’s powers. Tax control is carried out by means of tax checks, 
obtaining explanations of tax payers, tax agents and fees payers, validation of accounting 
and reporting, inspection of premises and territories used to generate income (profit), as well 
as by other means stipulated in the Tax Code of the RF. For example, features of tax control 
during implementation of production-sharing agreements are determined by chapter 26.4 of 
the Tax Code of the RF.
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 Chapter 14 of the Tax Code of the RF provides certain specification of the forms and 
methods of tax control:

-	 cameral tax check, 
-	 field tax check, 
-	 interrogation of witnesses,
-	 access of officials of tax authorities to the territory or in premises to conduct tax 

check,
-	 inspection, 
-	 discovery of documents (information) about tax payer, fees payer and tax agent or 

information about specific transactions,
-	 seizure of documents and things, 
-	 examination, 
-	 engagement specialist to assist in the implementation of tax control,
-	 engagement interpreter, 
-	 involvement of attesting witnesses,
-	 summoning by written notice to the tax authorities taxpayers, payers of fees or tax 

agents to give explanations in connection with payment (retention and transfer) of 
theirs taxes and fees,

-	 drafting of a protocol during implementation of tax control,
-	 documenting the results of tax control (drafting a note, act)
All actions that are not covered by the list, are not the subject of tax control, but are 

subject to the tax administration. In our view tax administration includes:
-	 tax registration and deregistration,
-	 registration procedures related to the keeping by a tax authority register of subjects 

of entrepreneurial activity,
-	 changing the timing of the payment of taxes and fees,
-	 exaction of taxes, fees, penalties and fines,
-	 recognition of the arrears and debt of  penalties and fines as uncollectible and their 

cancellation,
-	 return or set-off of excessively paid (exacted) taxes, fees, penalties and fines,
-	 suspension of operations on the bank accounts of the taxpayer, fees payer or tax 

agent,
-	 seizure of property of the taxpayer, fees payer or tax agent,
-	 determination of the amounts of taxes to be paid by taxpayers in the budgetary 

system of the Russian Federation, calculated on the basis of available information 
on the taxpayer,

-	 filing to courts of general jurisdiction or arbitration courts claims (statements),
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-	 filing the motions of the revocation or suspension of license given to legal entities 
and natural persons  for the right to carry out certain activities.

It seems to us that the border of tax control activities, carried out in the form of tax 
checks, is outlined by a court’s judgment based on the results of tax inspections.

Thus, the material liability of tax authorities under article 103 of the Tax Code of the 
RF could take place in the event of misconduct by officials of tax authorities and in causing 
harm in connection with:

-	 opening of the premises (where are stored documents on the tax payer’s income, 
tax calculations, etc.), with breaking the doors (stall of locks, hinges, breakdown 
of the door leaf, breaking from the wall of the door block) or latches (locks), 
penetration with destruction of walls, windows, floor rather than wait till the 
taxpayer will bring to the place of inspection the keys, will deactivate the alarm;

-	 violation of alarm, engineering telecommunication networks when the illicit 
penetration into protected by technical means territory of the audited subjects;

-	 burglary safe, closets, cabinets with documents or property, in cases where there 
are the keys and is not denial of their granting to reviewer;

-	 destruction, damage (disablement), loss of seized documents and objects, as well 
as the destruction and/or damage of documents and objects reviewed in on-site tax 
check; 

-	 destruction, damage (disablement), the loss of the original documents obtained 
during cameral tax check;

-	 retention of items (seized from the taxpayer as a result of the withdrawal) needed 
to the taxpayer for the daily ongoing work (as a rule, it is hardware-software means 
to ensure accounting, tax accounting, technical programmes for management 
designing and technological developments, planning);

-	 transmission of documents, containing trade secrets (confidential information) to 
the expert, who has not made a commitment to preserve the tax, commercial and 
other secrets protected by the State.

It should be noted that the mere fact of appointment of tax checks outside the 
stipulated by law time limits can lead to harm, responsibility for which is provided in article 
103 of the Tax Code of the RF. The taxpayer (tax agent) has the right to appeal against an 
unlawful decision on conduct of tax inspection, refraining tax authority officials from its 
implementation (it refers to the appointment of on-site tax check).  The fact of the cameral 
tax check outside statutory time limits and, consequently, issue of illicit decision does not 
entail for the taxpayer (tax agent) legal consequences.

Such activities undertaken in the framework of tax control as interrogation of 
witnesses; discovery of documents; engagement specialist, translator, attesting witnesses; 
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invocation to the tax authority; drawing up of a protocol; processing the results of tax 
check, in our view, do not contain malicious potential which in case of illegal (unlawful), 
implementation of these actions could cause the audited subjects and their representatives 
loss or harm. 

Losses indicated by article 103 of the Tax Code of the RF can be determined as an 
actual damage, i.e. expenses that the victim had made or will need to make in order to restore 
the infringed right, loss of or damage to its property. And loss of profit is a lost income, 
which would have been received by the victim of the actions of a tax authority’s official 
under normal conditions of civil turnover if his rights had not been violated by officials of 
the tax authority.

Article 103 of the Tax Code of the RF also contains the term “illegal harm”, the concept 
of which is not defined in the Code. Following the norm of article 11 of the Tax Code of the 
RF concepts and terminology of civil, family and other branches of the legislation of the 
Russian Federation, used in the Tax Code of the RF are applied in the sense in which they 
are used in these areas of legislation, unless otherwise provided by the Tax Code of the RF. 
The concept of harm is used in civil legislation, therefore, in addition to the harm caused to 
the property of a taxpayer, should be taken into account:

-	 moral harm (physical or moral suffering under article 151 of the Civil Code 
of the RF) of a natural person-taxpayer (or having the status of a tax agent, 
representative);

-	 harm to business reputation as of a natural person and the organization.
Rules of paragraph 3 article 103 of the Tax Code of the RF prescribe to apply measures 

of responsibility provided not only by the Tax Code of the RF but also by other federal laws. 
Therefore, in our view, in respect of the tax authorities may apply the rules on the liability 
of the Civil Code of the RF.

Unlike measures of tax control other actions of tax authorities and their officials 
implemented within the competence and powers of tax authorities in connection with the 
tax administration can have the character of the forcing in mind of ensuring unconditional 
fulfillment of tax obligations by managed entities. Fiscal objectives facing the tax authority 
objectively come in conflict with the interests of managed entities, which can cause tort 
infliction of loss to these entities.

Analysis of the current legislation and practice of resolving tax disputes allows us to 
emphasize three main types of losses occurring as a result of tort actions (inaction) of tax 
authorities and their officials in the implementation of the tax administration. This Is:

-	 costs associated with restriction of rights of managed entities to manage available 
funds (articles 76, 78, 79 of the Tax Code of the RF), compensated by interest 
payments;
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-	 costs associated with restoring of breached rights of managed entities in judicial 
bodies, compensated in the form of court costs.

-	 losses compensated in contentious proceeding.
Each of these types of loss shall be compensated by its own rules, i.e. the mechanisms 

of the implementation of a managed entity right for compensation these costs have 
significant differences. For example, losses, compensated by payment of interest shall be 
compensated extrajudicially under instructive documents of the tax authority. The procedure 
of reimbursement of court costs is easier than contentious proceeding.

Consider first the legal regulation of compensation of costs through interest payment. 
Tax code establishes peculiarities of losses compensation to taxpayer (tax agent) in 

a number of specific cases. For example, according to article 78 of the Tax Code of the RF 
refund of excessively paid tax is made in a month from the day of filing by a taxpayer of an 
application for refund upon conditions of absence of taxpayer’s debt before the same budget 
in which there is an overpayment. If there is a violating term for returning of the amount of 
excessively paid tax which has not been returned by the due date, interests are charged at 
the rate of refinancing of CBR for each day of violation of repayment period. The rules 
established by article 78 of the Tax Code of the RF also applies to the offsetting or return of 
excessively paid amounts of advance payments, fees, penalties and fines, and applicable to 
tax agents, payers of fees and responsible participant of the consolidated group of taxpayers. 
Thus, the legislator actually restricts the size of the losses repayment from the late return of 
taxpayer funds by means of paying the interest at the rate of refinancing of CBR.

According to article 79 of the Tax Code of the RF establishing the order of refund of 
excessively exacted tax, fee or penalty the decision on refund of excessively exacted tax is 
taken by tax authority in 10 days from filing by a taxpayer of a written application for refund 
the amount of excessively exacted tax. The amount of overpaid tax is to be refunded with 
charged interest within one month from the date of receipt of a taxpayer’s written request 
for refund of excessively exacted tax. Interest on the amount of excessively exacted tax 
is accrued from the day following the day of exaction up to the day of actual return. The 
interest rate is equal to these days’ rate of refinancing of the Central Bank of the Russian 
Federation. In contrast to article 78 of the Tax Code of the RF, the legislator has equated the 
loss of a taxpayer in the case of excessive exaction of tax, fee and penalty to the amount of 
interest calculated at the rate of refinancing of CBR for the whole period of exaction the 
taxpayer funds to the appropriate budget in the form of tax, fee, penalty.

Considering the norms of articles 78 and 79 of the Tax Code, you can determine 
their analogy with material liability provided in the Civil Code of the RF in cases of non-
performance of contractual obligations (for tax legal relations we can speak of quasi-
contractual material liability). In the first case (article 78 of the Tax Code of the RF) 
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restriction on the calculation of interest corresponds with the delay of the creditor that has 
some significance – the taxpayer himself had made excessive tax payment. In the second 
case, the restriction on calculation of interest is absent due to forced exaction from the 
taxpayer of monetary means in payment of missing tax liabilities.

Material liability of a tax authority as seen from the norms’ analysis of articles 78 
and 79 of the Tax Code of the RF is not tortious. Also would not constitute tortious liability 
material responsibility of a tax authority for non-compliance with (violation of) terms 
of agreement on granting investment tax credit concluded with a taxpayer [11] (granting 
taxpayer investment tax credit is provided by articles’ norms of chapter 9 of the Tax Code 
of the RF). 

Innovation in tax legislation is the provision of paragraph 9.2 article 76 of the Tax 
Code of the RF, which establishes tax authority’s material liability for violation of term of 
cancellation of the decision on suspension of transactions on accounts in a bank or of the 
period of delivery to the representative of the bank (submission to the bank) decision for 
cancelling, as well as for wrongful suspension of account movements in the bank: 

“9.2. Where a tax authority fails to comply with the time limit for the cancellation of 
a decision on the suspension of operations on a taxpayer – organization’s bank accounts or 
the time limit for the delivery to a bank representative (submission to the bank) of a decision 
on the cancellation of the suspension of operations on a taxpayer – organization’s bank 
account, interest payable to the taxpayer shall accrue on the amount of monetary resources 
covered by the suspension for each calendar day of violation of term. 

In the event that a tax authority unlawfully issues a decision ordering the suspension 
of operations on a taxpayer – organization’s bank account, interest payable to that taxpayer 
– organization shall accrue on the amount of monetary resources covered by that decision 
of the tax authority for each calendar day commencing from the day on which the bank 
received the decision ordering the suspension of operations on the taxpayer’s accounts up 
to the day on which the bank receives a decision cancelling the suspension of operations on 
the taxpayer – organization’s accounts.

The interest rate shall be taken to be equal to the refinancing rate of the 
Central Bank of the Russian Federation which was in effect on days on which operations 
on a taxpayer – organization’s accounts were unlawfully suspended or the tax authority was 
not in compliance with the time limit for the cancellation of a decision on the suspension 
of operations on a taxpayer –organization’s bank accounts or the time limit for the delivery 
to a bank representative (submission to the bank) of a decision on the cancellation of the 
suspension of operations on a taxpayer – organization’s bank account”. 

The mentioned rule has been introduced to the Tax Code of the RF by two laws – 
Federal Law No. 224-FL of November 26, 2008 [5] (the first and third paragraph of article) 
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and by Federal Law No. 229-FL of July 27, 2008 [6] (the second paragraph of article). 
Norms of articles 76, 78, 79 of the Tax Code of the RF on out-of-court calculation and 
repayment of interest are justified because otherwise a taxpayer, calling for protection of his 
violated right in court, will be additionally recover court costs from a tax authority.  

Possibility to recover court costs from a tax authority is granted to a taxpayer (tax 
agent) by the current legislation only in case of full or partial satisfaction of his requirements 
in a tax or administrative dispute. The relevant provisions of articles 110 of the Code on 
Administrative Offences of the RF, article 91 of the Code of Civil Procedure of the RF and 
part 2 article 15 of the Civil Code of the RF, which determine losses as the costs which have 
been made or will be made by a persons for restoration of his violated right, are normative 
grounds for exaction of losses in the form of court costs. 

Major questions in the part of exaction of court costs from tax authorities are about 
determining the price of services provided by representative of a taxpayer (a tax agent). 
However, in presence of the given legal position of The Constitutional Court of the 
Russian Federation in this issue [7], we need not fear judicial bodies’ discretionary powers 
implemented in specific cases.

By regulating the grounds, conditions and procedure for compensation of losses, 
including by means of ensuring compensation of costs incurred to restore the right violated, 
the mentioned by us articles of federal laws implement enshrined in the Constitution of the 
Russian Federation the principle of protection by law of private property rights (article 35, 
part 1).

The considered articles of the Civil Code of the RF aimed at the realization of the 
right to compensation for harm caused by unlawful actions (or inaction) of bodies of state 
power cannot be applied in contradiction with their constitutional sense.

It should be noted that the costs of a taxpayer at restoring his infringed rights can 
take place in extra-judicial appeal against unlawful actions and decisions of tax authorities 
and their officials. This procedure is provided by chapter 19, 20 of the Tax Code of the RF, 
when a taxpayer implements the right to appeal to a higher tax authority (higher official). 
In this case, the cancellation by the higher tax authority (higher official) of appealed acts of 
tax authorities, actions or inaction of their officials in terms of their wrongfulness allows the 
taxpayer (tax agent) later to file a statement of a claim for reimbursement of losses (the costs 
incurred in connection with appealed acts, actions or inactions).

Reimbursement of losses in contentious proceeding is not limited by exaction of costs 
associated with the costs of restoration of the violated right of a taxpayer (a tax agent). 
All again depends on the circumstances of the infliction of harm (losses). If illegal actions 
of a tax authority and its officers were committed not in the period and not in connection 
with a tax check, then it would be legal to refund only the property damage inflicted to a 



27

M
at

er
ia

l L
ia

bi
lit

y 
of

 T
ax

 A
ut

ho
ri

ti
es

 f
or

 U
nl

aw
fu

l A
ct

io
ns

 W
he

n 
Im

pl
em

en
ti

ng
 T

ax
 A

dm
in

is
tr

at
io

n

taxpayer (tax agent). If these actions were committed by a tax authority and its officials 
during tax check, the structure of refundable damage may be wider – reimbursement  would 
also include inflicted non-property harm (if a taxpayer is a natural person or an individual 
entrepreneur). This conclusion is based on the analysis of the provisions of article 103 of the 
Tax Code of the RF and chapter 59 of the Civil Code of the RF.

Article 103 of the Tax Code of the RF provides liability of a tax authority for losses in 
the form of loss of profits (non-derived income), unlawful harm to inspected persons, their 
representatives or property in their possession, use, or at their disposal. Reference rule of 
part 3 article 103 of the Tax Code of the RF upon another legislation, according to which 
the tax authority may be responsible for causing harm, causes, as it seems to us, material 
liability depending on the aggrieved person under articles 1069, 1070, 1099-1101 of the 
Civil Code of the RF.

Article 1069 of the Civil Code of the RF “Liability for the Harm Inflicted by State and 
Local Self-government Bodies, and Also by Their Officials” envisage responsibility for the 
harm inflicted to a citizen or a legal entity as a result of unlawful actions (inaction) of tax 
authorities or their officials, including as a result of the adoption of an act that is inconsistent 
with the law or any other legal act of a tax authority. Compensation for damage caused by 
illegal actions of the tax authority or its officials is only possible in cash. 

Considering the case on compensation of harm the court is obliged to be guided by 
the provisions of article 1083 of the Civil Code of the RF. Which means that the Court 
will examine all the circumstances of the harm inflicted by the tax authority (its officials), 
including possibility for the presence of victim’s fault. 

When filling a claim for compensation of losses to substantiate his claims a taxpayer 
(tax agent) must prove:

- existence of losses; 
- causal connection between the losses caused to the taxpayer and illegal actions 

(inactivity) of tax authorities and officials of these bodies.
Matter-of-course is a preliminary resolving of a tax (administrative) dispute in 

judicial or extrajudicial procedure, which establishes the illegality of actions (inaction) of 
tax authorities and their officials.

Motivation part of a judicial act (or act of a higher tax authority) in respect of the tax 
dispute that has been resolved in favor of a taxpayer must reflect established legal fact – 
unlawfulness of actions (inactions) of a tax authority (its officials).

 By the causal connection is recognized such a concatenation of events, where one of 
the events – reason (the wrongful actions of tax authorities and officials of the tax authority) 
not only predates the second event – consequence (infliction of losses), but also raises it 
(leads to its onset).
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Plaintiff-taxpayer (tax agent) must prove not only the presence of loss (such as 
lost or damaged property), but also to prove the economic justification of expenditures 
that were necessary to prevent an even larger loss, as well as the costs of restoration of 
the infringed right (which do not belong to the judicial costs). The necessity of proving 
reasonableness of costs to prevent losses corresponds with the obligation of the plaintiff 
to prove that he has taken measures to prevent or to reduce the amount of damages.

Available practice of exaction loss of profit from the tax authority shows the multiplicity 
of conditions necessary to meet the stated requirements on compensation of loss of profits 
(non-derived income). Ju. M. Lermontov who is an author of a practical commentary to part 
one of the Tax Code of the RF draws attention to the ruling of the Federal Antimonopoly 
Service of the Moscow District No. KA-A40/7694-08 of 25.08.2008 indicating the need of 
proving in court proceedings the wrongfulness of tax body’s actions, the amount of losses, 
the causal connection between the size of losses and the unlawful actions of a tax authority. 
By the way a taxpayer must take measures to reduce losses and documentary prove to the 
Court that he has taken these measures [16].

Ju. M. Lermontov notes that proving of already inflicted losses is more difficult. For 
example in the considered case the Court didn’t accept as an evidence submitted by the 
taxpayer calculation of loss of profit on the basis that the calculation has the character of 
assumption [16]. 

According to the author, with whom cannot but agree, it is also difficult to prove 
a causal connection between the incurred losses and the decision of a tax authority, as 
the Court requires to submit evidences of which clearly follows the existence of a causal 
relation.

As proof of his findings Ju. M. Lermontov gives examples of the following court 
decisions: resolution of the Federal Antimonopoly Service of the Northwest District No. 
A26-6409/2006 of 28.11.2007; resolution of the Federal Antimonopoly Service of the 
North Caucasus District No. F08-939/08-333A of 11.03.2008; resolution of the Federal 
Antimonopoly Service of the Ural District No.F09-4487/07-S3 of 14.06.2007. However 
this does not mean that exaction of loss of profit is not possible in practice.

On the basis of legal provisions of the Constitutional Court of the RF set out in the 
decision No. 14-P of 16.07.2004 on the inadmissibility of causing unlawful harm when 
conducting tax control (articles 35 and 103) it can be argued about the inadmissibility 
of a leadership if it is being implemented by the goals and motives which are contrary 
to the existing legal order. “Excess of power by tax authorities (or by their officials) or 
use it contrary to the legitimate purpose and protected rights and interests of citizens, 
organizations, State and society is incompatible with the principles of a law-bound 
State, in which the exercise of the rights and freedoms of man and citizen shall not 
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violate the rights and freedoms of other people (article 1, part 1; article 17, part 3,  
of the Constitution)” [8].

Thus, it can be concluded that taxpayers (tax agents) in exercise of their right to 
compensation of harm caused by the actions (inactions) of a tax authority can reckon upon 
meeting the stated requirements in the cases where a court will install wrongfulness of 
actions (inactions) of tax authorities (officials of tax authorities), causal connection between 
these actions (inactions) and onset adverse consequences for a taxpayer (tax agent) [10].

The Tax Code of the RF does not contain rules of law providing ormtains9ese actions 
9inactions) tax authorities), for reimbursement for taxpayer’s moral harm caused by the 
illegal (unlawful) actions (inactions) of tax authorities and their officials. However, bearing 
in mind the provisions of paragraph 3 article 35, paragraph 3 of article 103 of the Tax Code 
of the RF and the provisions of the Civil Code of the RF on compensation for moral harm, 
it is possible to ascertain the existence of the liability of a tax authority for causing moral 
harm in the case of wrongful actions or inactions of officials and other employees of tax 
authorities (but only committed when implementing tax control). 

The exaction of moral harm is settled by article 151 and chapter 59 of the Civil Code 
of the RF. In the resolution of the Plenary Session of the Supreme Court of the Russian 
Federation No. 10 of 20.12.1994 [9] and in its comments of legal scholars are quite in detail 
considered the main problems related with use of the legislation on compensation for moral 
harm. Therefore we do not put to this article details how to recover moral damage by seeing 
it not the prevalence in the tax administration, and presence only in the form of disclosure 
of information constituting tax secret. Therefore we do not make it a point of this article 
detailed description of the procedure of exaction moral harm due to its no prevalence in tax 
administration, and presence only in the form of disclosure of information constituting tax 
secret.

It should be noted that the execution of court decisions on compensation for harm by 
a tax authority, as well as exaction of judicial costs from a tax authority under executive writ 
is carried out for account of	  the Treasury of the Russian Federation. Statutory basis for 
this provision is laid down in article 1069 of the Civil Code of the RF as well as in part 1 of 
article 35 of the Tax Code of the RF, which establishes that “the losses inflicted to taxpayers, 
fees payers and tax agents shall be compensated at the expense of the Federal Budget in 
order stipulated by the current Code and other federal laws”.

Mechanism for the execution of judicial acts at the expense of the Treasury (Federal 
Budget) on the tort obligations of a tax authority is provided by articles 242.1 and 242.2  of 
the Budget Code of the Russian Federation [2] and today is completely worked-out [19].

Due to the fact that the debtor in the obligation to compensate for the harm caused by 
unlawful actions (inactions) of state bodies, bodies of local government or their officials, 
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including the adoption by the state body or by the local self-government body of an act, 
which is not in correspondence with the law or with other legal act, is a public-law institution 
but not his bodies or officials of these bodies, we can call material responsibility of a tax 
authority conditional. And perhaps, because of that, tax authorities allow significant mistakes 
in their work – more than 60% of adopted decisions cancelled by arbitration courts in the 
2008-2011 period (see briefing paper on consideration by arbitration courts of the RF cases 
involving tax authorities in 2008-2011) [20]. 

Summing up the study of material liability of tax authorities, deem it necessary to 
list really occurring types of material liability arising as a result of tortious deeds of tax 
authorities and their officials during tax administration. This is:

-	 interest for using other people’s money which were paid at the request of a tax 
authority,

-	 court costs (judicial costs) exacted from a tax body on the base of a tax dispute 
resolved in favor of a taxpayer (tax agent),

-	  losses  (compensation for harm), determined in the judicial act on the claim 
presented to a tax authority for compensation of losses (harm inflicted), 

-	 compensation of moral harm.

BRIEFING PAPER
On consideration by arbitration courts of the RF cases with involvement 

 of tax authorities in 2008-2011.

2008 2009 +/ –
to 2008 

2010 +/ –
to 2009 

2011 +/ –
to 2010 

The total number of 
considered cases 970 152 1 409 503 439 351 1197 103 -212 400 1 078 383 -118 720

45,3% -15,1% -9,9%
of which:

arise from administrative and 
other public legal relations

472 359 567 699 95 340
20,2%

341 453 -226 246
-39,9%

383 107 41 654
12,2%

% to the total number of 
considered cases

48,7 40,3 28,5 35,5

which include cases:
connected with use of tax leg-
islation

99 681 87 872 -11 809
-11,8%

92 438 4 566
5,2%

98 313 5 875
6,4%

%  to the number of cases 
arising from administrative 
legal relation

21,1 15,5 27,1 25,7
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2008 2009 +/ –
to 2008

2010 +/ –
to 2009 

2011 +/ –
to 2010 

of which:
on disputing normative legal 
acts in the field of tax and fees 

115 119 107 82

(% to the number of cases 
connected with use of tax 
legislation)

0,12 0,14 0,12 0,08

met requirements 74
64,3%

69
58,0%

38
35,5%

42
51,2%

on disputing non-normative 
legal acts of tax authorities, 
actions (inactions) of officials

50 685 35 368 31 514 26 358

(% to the number of cases 
connected with use of tax 
legislation)

50,8 40,2 34,1 26,8

met requirements 35 463 23 448 20 169 16 559
70,0% 66,3% 64,0% 62,8%

on exaction of mandatory 
payments and sanctions from 
organizations and citizens.

43 565 49 400 58 366 69 795

(% to the number of cases 
connected with use of tax 
legislation)

43,7 56,2 63,1 71,0

met requirements 24 426 29 071 36 321 29 251
56,1% 58,8% 62,2% 41,9%

requirements requested in the 
amount of (million RUR)

19 658 15 530 13 380 32 757

requirements satisfied in the 
amount of (million RUR)

4 683 4 971 3 678 3 581

on return from the budgetary 
funds the taxes which were 
excessively deducted by tax 
authorities or overpaid by 
taxpayers

4 225 2 326 1 923 1 571

(% to the number of cases 
connected with use of tax 
legislation)

4,2 2,6 2,1 1,6

met requirements 3 240 1 536 1 286 925
76,7% 66,0% 66,9% 58,9%

on the elimination of 
organizations under claims  
of tax authorities

1 745 2 734 989 1 896 -838 1 041 -855

56,7% -30,7% -45,1%
met requirements 632 999 712 362

36,2% 36,5% 37,6% 34,8%
on disputing decisions of tax 
authorities on bringing to 
administrative responsibility 

10 551 7 179 - 3 372
- 32,0%

3 003 -4 176
-58,2%

2 292 -711
-23,7%

met requirements 6 041 4 839 2 099 1 423
57,3% 67,4% 69,9% 62,1%

***
Cases connected with use of 
tax legislation which were 
considered in appeals instance 

19 768 16 875 -2 893
-14,6%

17 611 736
4,4%

14 645 -2 966
-16,8%
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2008 2009 +/ –
to 2008 

2010 +/ –
to 2009 

2011 +/ –
to 2010

% to the number of cases 
connected with use of tax 
legislation which were 
considered in first instance

19,8 19,2 19,1 14,9

canceled, changed judicial acts 
(the number of cases)

3 652 3 060 2 780 2 330

% to the number of cases 
connected with use of tax 
legislation which were 
considered in first instance 

3,7 3,5 3,0 2,4

***
Cases connected with use of 
tax legislation which were 
considered in cassation instance

19 838 15 602 -4 236
- 21,4 %

12 793 -2 809
-18,0%

10 074 -2 719
-21,3%

% to the number of cases 
connected with use of tax 
legislation which were 
considered in first instance 

19,9 17,8 13,8 10,2

canceled, changed judicial acts 
(the number of cases) 

3 183 2 325 1 673 1 237

% to the number of cases 
connected with use of tax 
legislation which were 
considered in first instance 

3,2 2,6 1,8 1,3
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Considering the existing discussion on administrative jurisdiction, it should 
be noted that there is no especial difference in the beliefs of scientists in respect of 
its essence. All the definitions of administrative jurisdiction, made by scientists, in 
one way or another, come down to subordinate legislation and law-enforcement 
activity of state bodies.

For example, A. P. Shergin gives the following definition of the category: 
“Administrative Jurisdiction is a part of executive and instructive activity, more-
over of its separate part which is sub statutory and law-enforcement in its nature. 
This activity is one of the types of jurisdiction which has all the characteristics of 
the way of law enforcement (the existence of an offence, dispute; case proceed-
ings of an adversarial nature; necessity of adoption of a legal act)” [15, 34-35].

Not so long ago, A. Ju. Guljagin wrote a review article where he reviewed 
the most important signs of administrative jurisdiction and examined the author’s 
definitions of administrative jurisdiction of famous scientists studying adminis-
trative law”[10]. We are close to the position of this author that “administrative  
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and jurisdictional activities are closely linked to state administration. If we repre-
sent this connection in the most general terms, administrative and jurisdictional 
activities can be determined as the part of a management activity, during im-
plementation of which applies both substantive and procedural law (primarily 
administrative one), i.e. resolving individual-specific cases in the area of state 
administration [10, 79].  

Turning to the theory of law, here jurisdiction is understood as stipulated by 
law (or a normative act) complex of legal powers of appropriate state bodies for 
resolving legal disputes and cases on offences. In the theory of administrative law 
jurisdiction is regarded by most legal scholars also as a form of law-enforcement, 
activity of the state. It is well known that disputes’ resolving and law-enforce-
ment activity is being accompanied by an assessment of actions of administrative 
jurisdiction entities in terms of their legitimacy to apply legal sanctions against 
offenders.

It seems to us that the issue of co-relation of administrative procedure and 
administrative jurisdiction as common and particular has been settled long ago. 
Also there are no objections against emphasizing in administrative jurisdiction 
of proceedings on cases of administrative offences, disciplinary proceedings and 
proceedings on appeals of citizens and legal entities. Precisely this understanding 
of administrative jurisdiction was expressed by M. A. Lapina in article “Consoli-
dated Concept of the Administrative Process System” [13].

Should be noted that the border between administrating (controlling, su-
pervising) activity of administrative jurisdiction’s bodies and administrative- 
jurisdictional activity itself is determined by legal facts - the emergence of a ad-
ministrative and legal dispute or determining by competent and authorized body 
(an official) of administrative offence (as well as tax offence in the context of Tax 
Code of the RF). 

While simultaneous studying both science and legal practice, constantly 
marks mismatch of problems of applied and theoretical plan. For example, law 
enforcer and management subjects are not interested in “battles” in an environ-
ment of scientists on doctrinal concepts of legal categories; various concepts pro-
posed for solving theoretical problems do not arouse any interest. Issue number 
one in law enforcement is the legitimacy of the actions and decisions taken by 
bodies of administrative jurisdiction. Therefore, in this article we will consider 
some cases of practice which give grounds to assert about the presence of para-
doxes and the irrational in the administrative jurisdiction of Russia.
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Enough time has passed since the first statement of the Constitutional Court 
of the Russian Federation of its legal position on control functions carried out by 
the various State bodies within their competence established by the Constitution 
of the Russian Federation, constitutions and statutes of the subjects of the Russian 
Federation, federal laws. However, the conclusion of the Constitutional Court of 
the Russian Federation that every body of state power has autonomy in imple-
menting this function and specific to each of them forms of its implementation 
[8], did not reduce the number of applications from citizens to the Constitutional 
Court of the RF in terms of existing negative point of view of the citizens, the 
law-enforcement practice of norms of federal laws by administrative jurisdiction 
authorities.

For example, in one of its acts the Constitutional Court of the Russian Fed-
eration had to explain that “the legislator may clothe with authority for verifying 
the correctness of calculation and timely payment (retention, and allocation) of 
taxes and fees the federal body of executive power which in its functional pur-
pose is more adapted to their implementation. The need for regulatory ensuring 
realization of monitoring function of the State in the sphere of taxation derives 
from the Constitution of the Russian Federation, including its articles 72 (clause 
“i” part 1) and 75 (part 3), according to which establishment the general prin-
ciples of taxation and fees in the Russian Federation is under the joint jurisdiction 
of the Russian Federation and its subjects, and the system of taxes collected to 
the federal budget, and the general principles of taxation and fees in the Russian 
Federation are established by federal law.

Tax control legislative regulation and activity of authorized bodies for the 
tax control are carried out in accordance with the constitutional principles of an 
administration and activity of state power bodies and local self-government bod-
ies, including the limiting of public authorities by law and inadmissibility of in-
tervention by the supervisory authority in the operational activities of an audited 
subject” [9]. As we see it, this provision on the inadmissibility of intervention in 
the operational activities of the subject which is being audited by a controlling 
body applies to any state body of the Russian Federation.

Study of the mentioned act of the Constitutional Court of the Russian Feder-
ation leads to understanding that “federal legislator must observe requirements   
arising from article 55 (part 3) of the Constitution of the Russian Federation in 
interrelation with articles 8, 17, 34 and 35, by virtue of which restriction the right 
to possess, use and dispose of property and entrepreneurial freedom by Federal 
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law is possible only if it meets the requirements of justice and if it is adequate, 
proportional, appropriate and necessary to protect the constitutionally significant 
values, including private and public rights and lawful interests of other persons, 
and does not affect the very essence of the constitutional rights, i.e. does not re-
strict the limits and application of the basic content of the relevant constitutional 
norms” [9].

 The following legal position of the Constitutional Court of the Russian Fed-
eration, in our view, is a direction (guidance) to judicial authorities responsible 
for justice in tax disputes – “despite the fact that the courts are not empowered 
to verify the appropriateness of decisions of tax authorities (officials), which op-
erate within the framework of discretionary power provided by law, the need to 
balance private and public interests in the tax field as in the field of state power 
activity assumes  the possibility to verify the legitimacy of the relevant deci-
sions taken in the course of a tax check on carrying cross checks, discovery of 
documents, appointment of examination, etc.” [9]. However, arbitration courts 
do not always pay due attention to estimation of the appropriateness of the tax 
authority actions. For example, within the framework of the on-site tax check of 
one taxpaying organization the documents, which are not related to the activi-
ties of the audited entity were obtained from another organization. Arbitration 
Court “did not find” the absurdity of the statement made by the representative 
of a tax authority that in the course of the field tax audit of one taxpaying organi-
zation the requested documents were needed to establish “legitimacy of failure 
to include in the tax base on income tax on profit, paid in the form of dividends, 
cash amounting to 111 000 000 RUR” [17].  Dividends are always paid by net 
profits, and the tax base taking into account dividends is formed by the recipi-
ent of dividends, rather than the person paying them. In addition, the requested 
documents were unrelated to the “the payment of dividends” by the taxpaying 
organization. 

Noting the inadmissibility of causing unlawful harm when conducting tax 
control (provided for in articles 35 and 103 of the Tax Code of the RF), we believe 
that the Constitutional Court of the RF condemns the situation when tax authori-
ties in the implementation of a tax audit are guided by the goals and motives 
which are contrary to the rule of law. Tax control, according to the Constitutional 
Court of the RF, in such cases “can turn from an indispensable instrument of 
tax policy to an instrument of the repression of economic autonomy and initia-
tive, the excessive restrictions on freedom of enterprise and right of property that  
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under articles 34 (part 1), 35 (parts 1-3) and 55 (part 3) of the Constitution of the 
Russian Federation is not allowed. Abuse by tax authorities (their officials) their 
powers or use it contrary to the legitimate goals and protected rights and free-
doms of citizens, organizations state and society is incompatible with the prin-
ciples of a constitutional state, in which the exercise of human and civil rights 
and freedoms must not violate the rights and freedoms of other persons (article 1,  
part 1; article 17, part 3 of the Constitution of the RF)” [9].

Analysis of data on cases considered in arbitration courts, that was imple-
mented by us over statistics data of work of arbitration courts of the Russian Fed-
eration, best evidences abuse by administrative jurisdiction authorities its powers 
or use them in contempt of legitimate goals and protected rights and interests 
of citizens and organizations (see tables 1 and 2). This statement is confirmed 
by the fact that in the role of basis for the recognition of non-normative legal act 
invalid, the decisions and actions (inaction) unlawful serves determining in the 
Court the fact of their noncompliance with the law or other normative legal act, 
and violation of the rights and legitimate interests of complainants in the sphere 
of entrepreneurial and other economic activity (see part 1 article 201 of the Code 
on Administrative Offences of the RF) [2].

As can be seen from table 1 in categories of cases for clauses 1-3 percentage 
of satisfaction of the requirements stated by subjects of entrepreneurial activity is 
quite high. Despite the fact that the percentage of satisfaction of tax authorities’ 
requirements on exaction from organizations and citizens compulsory payments 
and penalties is significant (41.9% of the minimum and maximum 62.2%), these 
“wins” of tax authorities appear in another form when using the criterion, mea-
sured in millions of rubles instead of the number of considered cases. The per-
centage of amounts adjudged to exaction for the cases of the category of clause 4 
table 1 does not exceed 11 percent in the year 2011.

All this shows that tax authorities, as an organ of administrative jurisdiction 
and intended to be an obstacle to administrative (tax) offences really are genera-
tors of torts, but in other field of public legal relations. This, we believe, is the first 
paradox of administrative jurisdiction in Russia. Only with a qualification, it is 
possible to justify the tortious actions of tax authorities, since their main function 
is fiscal, and the task of filling the budget carries certain peculiarities in the legal 
sphere. However, the generators of torts in the administrative and legal sphere 
(sphere of management) are also other state bodies, only with the difference in 
the amount of committed offences.
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Table 1.
Results of consideration by arbitration courts of the RF of cases connected with 

implementation administrative jurisdiction by tax authorities in 2008-2011.

Category of considered cases Number of cases in each year
2008. 2009. 2010. 2011.

1.	 Cases on contesting non-normative legal 
acts, decisions and actions of tax authorities, 
including:

50685 35368 31514 26358

cases where were met requirements of claimants 
(percentage of the number of cases involving 
participation of tax authorities) 

35463
(70,0)

23448
(66,3)

20169
(64,0)

16559
(62,8)

2.	 Cases on contesting decisions of tax au-
thorities on bringing to material responsibility, in-
cluding:

10551 7179 3003 2292

cases where were met requirements of claimants 
(percentage of the number of cases involving 
participation of tax authorities)

6041
(57,3)

4839
(67,4)

2099
(69,9)

1423
(62,1)

3.	 Cases on the return from the budget of 
funds excessively charged by tax authorities or 
overpaid by taxpayers, including:

4225 2326 1923 1571

cases where were met requirements of claimants 
(percentage of the number of cases involving 
participation of tax authorities)

3240
(76,7)

1536
(66,0)

1286
(66,9)

925
(58,9)

4.	 Cases involving tax authorities on exaction 
from organizations and citizens compulsory pay-
ments and penalties (through the court), including:

43565 49400 58366 69795

cases where were met requirements of claimants 
(percentage of the number of cases involving 
participation of tax authorities)

24426
(56,1)

29071
(58,8)

36321
(62,2)

29251
(41,9)

stated (satisfied) requirements, in mln. RUR. 19658
(4683)

15530
(4971)

13380 
(3678)

32757
(3581)

(percentage of satisfied requirements, calculated 
from the amount of the claim)

(23,8) (32,0) (27,5) (10,9)

According to the analytical note to the statistical report on the work of arbi-
tration courts of the Russian Federation in 2011, the percentage of cases arising out 
of administrative and other public legal relations, for which the requirements of 
applicants were satisfied amounted averaged 52%. Most canceled the decision of 
bodies responsible for control over the use of land (64%), responsible for control in 
the sphere of environmental protection (63%), tax authorities (62%) [19].

 With use of the fact sheet published on the website of the Higher Arbitra-
tion Court of the Russian Federation on consideration by arbitration courts of the 
Russian Federation of cases arising out of administrative and other public legal  
relations, in the 2008-2011 period we drew up table 2 with the results of consider-
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ation by arbitration courts of the RF cases related to the implementation of admin-
istrative jurisdiction, for the 2008-2011 period.

Based on the data in table 2, we can tell that arbitration courts in more than 
half of the cases of administrative disputes took decision not in favor of the admin-
istrative jurisdiction authorities. What is more, the number of disputes lost by bod-
ies of administrative jurisdiction is counted more than several tens thousand cases 
(i.e. is not unique, is not exceptional).

Table 2
Results of consideration by arbitration courts of the RF of cases connected 

with implementation administrative jurisdiction in 2008-2011.

Category of considered cases Number of cases in each year
2008. 2009. 2010. 2011.

Cases arising from administrative and other public 
legal  relations

472359 567699 341453 383107

(as a percentage of the total number of cases) (48,7) (40,3) (28,5) (35,5)
Including:

1.	 Cases on contesting non-normative 
legal acts, decisions and actions of state bodies, 
local self-government bodies, other authorities, 
organizations empowered with separate state or 
another public authorities, officials, including: 

90190 85943 90162 82957

Cases in which requirements of claimants were 
satisfied (as a percentage of the total number of 
cases) 

50009
(55,4)

44664
(52,0)

45590
(50,6)

39589
(47,7)

2.	 Cases on contesting decisions on bringing 
to administrative responsibility, including: 43558 45587 41683 45920

Cases in which requirements of claimants were 
satisfied (as a percentage of the total number of 
cases)

25853
(59,4)

27479
(60,3)

23259
(55,8)

23959
(52,2)

3.	 Cases on exaction from organizations 
and citizens compulsory payments and penalties 
(through the court), including:

277010 379051 153854 197119

Cases in which requirements of claimants were 
satisfied (as a percentage of the total number of 
cases)

211434
(76,3)

194909
(51,4)

105041
(68,7)

130464
(66,2)

stated (satisfied) requirements, in mln. RUR. 40616 
(15639)

54956
(24442)

37388
(16590)

38946
(6277)

(percentage of satisfied requirements, calculated 
from the amount of the claim) (38,5) (44,5) (44,4) (16,1)

The second paradox is noted by us in a situation with the ascertainment of an 
organization’s guilt in committing a tax offense [12], the essence of which is as fol-
lows. The first part of the Tax Code of the Russian Federation in article 110 “Form 
of guilt when committing a tax offense” establishes a subjective imputing of an or-
ganization’s fault for committing a tax offense:
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“Guilt of an organization for committing a tax offense is determined depend-
ing on the fault of its officers, or its representatives, actions (inactions) of whom led 
to the tax offense.”

As follows from the rule of law, the prerequisite for the incurrence of liability 
of organization is an action or inaction of officials or representatives of an organiza-
tion who deliberately or recklessly committed a wrongful act, defined as a tax of-
fence. However, search of judicial acts in the Reference Legal System “GARANT” 
conducted with reference to the fragment that contains accentuation of paragraph 
4 of article 110 of the Tax Code of the RF in which represented subjective principle 
of organization’s guilt determination, leads to a list of only 204 documents (Court’s 
judgments  of arbitration courts of various instances), despite the fact that the da-
tabase contains more than 325 thousand judicial acts on tax disputes involving or-
ganizations [16]. It follows that arbitration courts without the presence (investiga-
tion) of evidences of organization’s guilt, at least, without reflection of the guilt in 
a judicial act, rendered its verdicts regarding a tax dispute.

Analyses of judicial acts of arbitration courts, regarding tax disputes involv-
ing organizations in which the verdict was rendered in favor of a tax authority, 
showed that in most cases motivation part does not contain description of: 

-	 what an official of an organization is guilty of committing a tax offense by 
this organization;

-	 what form of guilt is established by a tax authority when implementation 
of tax control or by an arbitrage in court proceeding on a tax dispute.

There is also no indication as to what form of guilt and what official of the 
organization identified in the decision of the tax authority on bringing to adminis-
trative liability in the motivation part of judicial acts.

We see different variants of solving the situation:
1. “Arbitration courts and tax authorities follow clear order of establishing 

organization guilt, through the fault of officials. 
Decision of tax authorities on bringing organization to the tax liability 

must include in the descriptive (motivation part) the list of officials committed 
a wrongful and guilty deed which led to violating of tax legislation, and also 
form of guilt should be shown. And arbitration court should investigate the 
evidence of officials’ guilt with reflection of the study in judicial acts. It should 
be noted that the presence of the presumption of innocence in tax law requires 
tax authorities during a trial to prove not only the reliability of his findings, but 
also the groundlessness of objections of person called to account [14, 494]. In 
this case are possible adjustments of laws in part of clarifying procedural issues, 
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but not in part of deviation from declared principles of subjective imputation in 
the Tax Code of the RF.

2. Legislator “surrenders” to law enforcer and makes switch-over in tax leg-
islation from the principle of subjective imputation to the principle of objective 
imputation by analogy with administrative and tort legislation. That, according to 
some legal scholars, does not contribute to the uniformity of legal regulation.

The need for such a transition can be justified by presence in the current legis-
lation the various approaches in determining the guilt of organizations: subjective-
legal approach of the Tax Code of the RF, objective-legal approach of the Code on 
Administrative offences of the RF, Civil Code of the RF. There are opinions that dif-
ferent understanding of organizations’ guilt by tax and administrative law compli-
cates the perception of guilt as the basis of legal liability for ordinary taxpayers [11].

In addition to paradoxical cases that we have considered in administrative ju-
risdiction also takes place irrational behavior of entities, which is mainly connected 
with the divergence of the stated objectives (tasks) in federal legislation regulating 
a number of legal relations and as well as in provided by it mechanisms of imple-
mentation norms of law. 

For example, the name of the Federal law No. 228-FL dated July 18, 2011 [7] 
contains the provided by legislator purpose of its introduction  – protection the 
rights of creditors with a decrease in authorized capital, in cases where the value of 
the net assets becomes less than the authorized capital economic companies. This 
law makes changes to the Federal law No. 129-FL of August 8, 2001 “On the state 
registration of legal entities and individual entrepreneurs”, Federal law No. 14-FL 
of February 8, 1998 “On limited liability companies” and the Federal law No. 208-
FL of December 26, 1995 “On joint-stock societies”, which introduce the obligation 
of the economic companies to submit to a registering body: 

-	 information about the net asset value of  a legal entity, which is a joint-
stock company, as of the last reporting date;

-	 information about the net asset value of  a legal entity, which is a limited 
liability company

Non-performance of the mentioned obligation is punishable by law. Accord-
ing to article 14.25 of the Code on Administrative Offences of the RF:

3. Failure to submit, or late submission or submission of inaccurate informa-
tion on a legal entity or an individual entrepreneur to the authority responsible for 
the state registration of legal entities and individual entrepreneurs, in cases where 
this submission is required by law, entails warning or imposition of an administra-
tive fine on officials in the amount of five thousand rubles.
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4. Submission to the authority responsible for the state registration of legal 
entities and individual entrepreneurs, of documents containing deliberately false 
information if such action is not a criminal offence, entails imposition of an admin-
istrative fine on officials in the amount of five thousand rubles or disqualification 
for up to three years”.

Thus, according to the aggregate of current norms of laws listed by us actu-
ally administrative responsibility is introduced for the mere fact of not submitting 
information on the net asset value of a legal entity, irrespective of the presence or 
absence of circumstances of reduction net assets below the amount of the autho-
rized capital. 

Due to the fact that in different reporting periods the production and com-
mercial activities of a normally functioning legal entity will always result in differ-
ent values of the net asset value, legal entities will have to quarterly submit the rel-
evant information to the registering body. Additionally it should be noted that the 
mere fact of publication in the relevant registry information about net asset value 
in no way protects the rights of the creditor.

The following example of irrationality associated with application of the leg-
islation on protection of competition. Part 4 of article 19.8 of the Code on Adminis-
trative Offenses of the RF establishes liability for failure to submit notifications to 
the Federal antimonopoly body, its territorial body under the antimonopoly legis-
lation of the Russian Federation, the submission of notifications that contain delib-
erately false information, as well as for violation of procedure and time term for fil-
ing notifications established by antimonopoly legislation of the Russian Federation 
and. The provisions of this regulation do not raise doubts about the reasonableness. 
However, the norms of the Federal law No. 135-FL dated July 26, 2006 “On protec-
tion of competition” [6], which establish the conditions under which appears a duty 
of notifications submission, raise certain questions.

For example, part 1 of article 30 of the Law established transactions and other 
actions, the implementation of which must be notified to the antimonopoly author-
ity, including:

5) by persons purchasing stocks (shares), rights and (or) property (except for 
stocks (shares), rights and (or) the assets of financial institutions), on the implemen-
tation of transactions, other acts referred to in article 28 of this Federal law if the 
total value of the assets on the last balance or the total profit from the realization 
of goods of a person purchasing stocks (shares), rights and (or) property, and his 
group of persons and person, whose stocks (shares) and (or) property  and (or) the 
rights in respect of whom are being acquired, and his group of persons per calendar 
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year prior to the year of implementation such transactions, other actions, is more 
than four hundred millions rubles herewith total assets’ value on the last balance 
sheet of the person whose shares and (or) assets are being purchased and (or) the 
rights in respect of which are being acquired, and his group of individuals exceeds 
sixty million rubles, not later than forty-five days from the date of implementation 
of such transactions or other actions.”

Rule of paragraph 8, part 1, article 28 of the Law provides controlled transac-
tions as transfer of powers on the exercise the functions of a sole executive body of 
the managed entity.

However, in respect of transactions involving the preliminary consent of the 
antimonopoly authority (arts. 28 and 29 of the Law), there is a special reservation 
clause on exceptions for persons belonging to one group of persons, and in cases of 
notification (article 30 of the Law, providing lesser degree of control of the antimo-
nopoly authority), such a reservation clause is inexplicably missing.

In our opinion such an implementation of the norm of law is totally irratio-
nal, when the antimonopoly authority must be notified of the change in a managed 
economic unit the sole executive body – the Director-General (the Director) to the 
Manager (commercial organization), which is headed by the same natural person 
(who used to assume the post of Director-General of the economic unit), even more 
so that the management company belongs to one group of persons with economic 
unit and its Director-General.

In this case we see illogic (irrationality) of articles 28-30 of the Federal Law 
No. 135-FL of July 26, 2006 “On protection of competition”.

The last example of irrationality in the administrative jurisdiction is related 
with the Federal Financial Monitoring Service activity.

Article 15.27 of the Code on Administrative Offences of the Russian Federa-
tion establishes administrative liability for failure to comply with the requirements 
of the legislation on combating the legalization (laundering) of income obtained 
by criminal means and the financing of terrorism. Part one of this article raises 
some doubts about its rationality. It seems to us that the following formulation 
of legal norms contains potential of powers abuse by administrative jurisdiction 
bodies – “failure to comply with legislation in part of organization and (or) imple-
mentation of internal control, which did not result in failure to provide information 
on transactions subjected to compulsory monitoring or on transactions in respect of 
which the staff of the Organization, carrying out transactions with funds or other 
property, has suspicion that they are carried out for legalization (laundering) of 
crime proceeds or the financing of terrorism, as well as resulted in submission of these  
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information to the authorized body in violation of the due date, except in the cases pro-
vided for in parts 2-4 of this article, which entail warning or imposition an adminis-
trative fine on officials in the amount of from ten to thirty thousand rubles; for legal 
entities – from 50 thousand to 100 thousand rubles.

The fact of the matter is that, although the Federal law dated August 7, 2001 
No. 115-FL on Counteracting the Legalization (laundering) of Income Obtained 
by Criminal Means and the Financing of Terrorism [5] established a specific pur-
pose – protection of rights and legitimate interests of citizens, society and the State, 
through the establishment of a legal mechanism for combating the legalization 
(laundering) of criminal proceeds and the financing of terrorism, as we think the 
level of actual control exceeds reasonable limits. Arrangement of internal control, 
which is understood as a collection of measures implemented by organizations en-
gaged in transactions with funds or other property, including development of rules 
of internal control, appointment of special officials responsible for implementing 
the rules of internal control, at any moment can be recognized insufficient due to 
the powers of the Federal Financial Monitoring Service of the RF providing ability 
to change the model rules.

It seems to us that the norms of law obliging leasing companies, regardless 
of the types of transactions and their contracting parties to provide information to 
the Federal Financial Monitoring Service of the RF for all operations involving money 
or other property, equal to or greater than the value of limit of 600 thousand rubles 
established by article 6 of the Law, are not justified.

The obligatory for submission to the Federal Financial Monitoring Service 
of the RF amount of information from leasing companies hardly can be consid-
ered reasonable, in view of the fact that in large transactions involving technical re-
equipment of industrial plants, one transaction during the lease term (usually three 
years) involves the same monthly payments (transactions in the context of law). 
And every time (when making a monthly payment) leasing company is obliged to 
submit to supervisory authority, the following information on transactions with 
monetary means or other property executed by their customers: 

- type of an operation and grounds of its implementation;
- date of the transaction with monetary means or other property, as well as 

the amount by which it was concluded; 
- name, taxpayer identification number, state registration number, place of 

state registration and location address of the legal entity doing the operation with 
monetary funds or other property;
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- information necessary to identify a legal entity, at the request of whom and 
on whose behalf the operation with money or other property is being done, location 
address of the legal entity;

- information necessary to identify the representative of a legal entity, private 
attorney, agent, commission agent, trustee performing transactions with monetary 
funds or other property on behalf of, or for the benefit of, or instead another person 
by virtue of the power based on a letter of attorney, contract, law or authorized 
State or local self-government body’s act, the residence or location address of the 
representative of a legal entity;

- information necessary to identify the recipient of a transaction with money 
or other property and (or) of his representative, taxpayer identification number (if 
any), location address of the recipient and (or) his representative, if required by the 
rules of the transaction.

Failure to submit the specified information is punishable by measures of ad-
ministrative responsibility under part 1 article 15.27 of the Code on Administrative 
Offences of the RF. It seems to us that the analysis of the results of the administra-
tive and jurisdictional activity of the Federal Financial Monitoring Service of the RF 
can raise questions about the appropriateness of its activity. For example, the report 
of the Federal Financial Monitoring Service of the RF for 2010 [18] does not show 
the effectiveness of this body work (19 thousand organizations are registered at 
the Federal Financial Monitoring Service of the RF; 7.2 million. received messages 
about operations, including required ones 2.5 million and 400 thousand messages 
from non-credit organizations; 28 thousand financial investigations involving the 
FFMS of the RF; instituted 2.5 thousand criminal cases,  brought to the court 640, 
of which only on 150 cases were rendered accusatory decisions, including 60 under 
articles 174, 174.1 of the Criminal Code of the RF).

The analysis of the above leads to the conclusion about the need for participa-
tion of legal science in the rulemaking process, especially concerning the improve-
ment of legislation regulating the implementation of administrative jurisdiction in 
Russia, and the need to audit with respect to the appropriateness of administrative 
coercion measures in different cases of the entrepreneurial activity subjects’ delin-
quency manifestations.
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The issues of exaction judicial costs by another person, not involved in a tax 
dispute, emerges due to the fact that the timing of the consideration by arbitra-
tion courts the taxpayer statements on the allocation of court costs exceed any 
reasonable limits. In addition, a feature of exaction judicial costs procedure under 
executive writ, in which the debtor is a tax authority, also postpones the moment 
of meeting the taxpayer monetary claims [1].

In practice, there are cases where the taxpayer, without waiting for the re-
covery of legal costs, enters into voluntary liquidation procedure by the owners 
and the liquidation Commission assigns the claim to a tax authority, to another 
person, e.g. a shareholder for repayment of shares (the company participant in re-
payment of share in the authorized capital). For example, OJSC “Signal”, having 
won a tax dispute and received the executive writ on the case No. A57-7997/03-
28-7 [8], later ceded the right of exaction judicial costs to LLC “Signal-Nedvizhi-
most’”. In this case, was carried out the plaintiff’s replacement procedure, stipu-
lated by procedural legislation of the Russian Federation [1].
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However, the variant of cessation of the taxpayer activity before the Court 
decision on the allocation of court costs is possible (recovery of judicial costs 
from a tax authority). And in this case, the assignment of the right (claim) is 
implemented by the tax dispute party in absence the judicially formalized tax 
authority’s “promissory note” on judicial costs.

Despite the fact that the procedural succession (party replacement) is per-
mitted by article 48 of the Arbitration and Procedural Code of the Russian Fed-
eration and does not raise objections from the party which is obligated to reim-
burse judicial costs, the mere fact of right (claim) cession of court costs without 
an execution writ is considered by a tax authority as a wrongful act, but also has 
a mixed assessment of the judicial community.

Illustrative for this case is case No. A57-3530/08 [9], in which LLC 
“Teploehnergopribor”, having won the tax dispute, ceded the right of legal 
costs exaction to his partner – LLC “Trade House” Elton”. LLC “Teploehnergo-
pribor” applied to the Arbitration court of the Saratov region with a statement 
on the exaction of court costs on the case A57-3530/2008 from the Interregional 
Inspection of Federal Tax Service of the RF No. 7 in the Saratov region. Then 
(during consideration by the Arbitration Court of first instance the issue regard-
ing the allocation of court costs) LLC “Trade House” Elton” announced its suc-
cession in the case on the basis of the contract of assignment the right (claim), 
the subject of which is the transfer of the LLC “Teploehnergopribor” right of 
court costs exaction claim related to the consideration at the Arbitration court of 
the Saratov region, including case No. A57-3530/2008 on the invalidation of the 
decisions of the Interregional Inspection of Federal Tax Service of the RF No. 7 
in the Saratov region No. 13/16 dated 08.02.2008, for the amount of 406 524.81 
RUR from the Interregional Inspection of Federal Tax Service of the RF No. 7 in 
the Saratov region. 31.05.2011 the Arbitration court of the Saratov region satis-
fied the claimed requirements in favor of taxpayer’s successor [10].

Issuing judicial act Arbitration Court of the Saratov region explained its 
ruling in part of succession as follows:

“According to the act of acceptance-transfer of documents from 30.09.2010 to 
the mentioned contract on cession the right of claim, the Cedent (LLC “Teploehn-
ergopribor”) passed to the Сessionary (LLC “Trade House “El’ton”) documents 
proving the Cedent right to claim court costs exaction for the amount of 406 524.81 
RUR from the Interregional Inspection of Federal Tax Service of the RF No. 7 in 
the Saratov region, including: judicial acts of the Arbitration court of first, appeals 
and cassation instances on the case No A57-3530/2008, contract on providing legal  
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services, acts of completed works to the contract on rendering legal services, 
reports on completed works.

In payment for the named contract “Trade House” Elton” handed LLC 
“Teploehnergopribor” bill of THE No. 0001 in the amount of 4.1 million RUR 
under the act of acceptance-transfer of bills from 10/25/2010...

Tax Inspectorate having represented their objections to the petition, be-
lieves that a procedural change is impossible in view of the fact that the obli-
gation of the tax authority to pay judicial costs in favor of the applicant before 
the conclusion of the contract of claim right assignment by LLC “Teploehn-
ergopribor” did not occur because there was no judicial act to court costs ex-
action; the tax authority considers that on the date of appeal to the Court of 
Arbitration 01.11.2010. LLC “Teploehnergopribor” has lost the right of claim 
from the tax authority court costs because the assignment of the claim right 
was made before the date of application to the Court 20.04.2010. In addition, 
the tax authority requests to notice that “Teploehnergopribor” was eliminated 
on 05.05.2011, therefore, proceedings on the petition for replacement the party 
by its successor and the application for the exaction of legal costs shall be ter-
minated.

According to part 1 of article 48 of the Arbitration Procedural Code of the 
Russian Federation in cases of withdrawal of one of the parties from the dis-
putable or established by judicial act of the arbitration court legal relation, the 
arbitral court replaces this party by its successor and indicates this in a judicial 
act. Succession is possible at any stage of the process.

From the contents of the named legal norm it follows that the replacement 
of withdrawn party by its successor in the arbitration proceedings is possible 
when the succession has occurred in the material legal relation.

According to paragraph 1 of article 382 of the Civil Code of the Russian 
Federation (hereinafter CC RF) right (claim), which belongs to the creditor on 
the basis of obligations may be transferred to another person for a transaction 
(an assignment of a claim) or come to another person on the basis of the law.

In accordance with paragraph 1 of article 388 CC RF an assignment of a 
claim by a creditor to another person is allowed, if it is not against the law, other 
legal acts, or contract.

In support of the succession the society presented to the Court a con-
tract on assignment of claim rights from 20.09.2010, concluded between LLC 
“Teploehnergopribor” and LLC “Trade House “El’ton”, the subject of which 
is a transfer of LLC “Teploehnergopribor” right to claim court costs  related to  
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the consideration at the Arbitration court of the Saratov region, including case 
No. A57-3530/2008 on the invalidation of the decisions of the Interregional In-
spection of Federal Tax Service of the RF No. 7 in the Saratov region No. 13/16 
dated 08.02.2008, for the amount of 406 524.81 RUR from the Interregional In-
spection of Federal Tax Service of the RF No. 7 in the Saratov region.

At the time of conclusion the contract of claim right assignment 
(20.09.2010), drawing up an act of reception and transmission of documents 
(30.09.2001) and payment (25 October 2010) the decision of the Court of ar-
bitration of the Saratov region on case No. A57-3530/2008 from 27.02.2009 
which annulled the decision of the Interregional Inspection of Federal Tax Ser-
vice of the RF No. 7 in the Saratov region No. 13/16 dated 08.02.2008 in part 
of profit tax in the amount of 11 212 565.57 RUR, the corresponding penalty 
and fine under paragraph 1article 122 of the Tax Code of the RF in the amount 
of 1 776 774.9 RUR, VAT in the amount of 7 778 296.9 RUR, the corresponding 
penalty and fine under paragraph 1 article 122 of the Tax Code of the Russian 
Federation in the amount of 1 307 395.52 RUR – entered into legal force, its 
legitimacy is confirmed by the Resolution of the Federal Arbitration Court of 
the Volga district from 30.04.2010. 

Thus, during the period of the contract of claim right assignment LLC 
“Teploehnergopribor” had in virtue of law (chapter 9 APC RF) and an judicial 
act in legal force the right of claim the exaction of court costs from the tax in-
spectorate in the present case.

As has already been noted above, the content of the contract of claim right 
assignment shows that its subject is the transfer of the claim right of court costs 
in the established by the Contract amount of 406 524.81 RUR, Contract also pro-
vides for the transfer to the new creditor necessary documentation substantiat-
ing the basis of the emergence and size of the claim right; according to the act 
of reception and transmission all the documents to the Contract of claim right 
assignment were transferred to the new creditor.

Consequently, the parties have established not only the limits (amount) 
of the transferred claim right, but also have determined the documents which 
prove the transferred right. 

Thus, the Contract of claim right assignment is considered to be conclud-
ed, because it is possible to determine the subject of the Contract and volume of 
the transferred rights. 

The Contract of claim right assignment corresponds to the provisions of 
chapter 24 CC RF, and it has not been disputed by the parties. 
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 The court did not find the signs of insignificance and gratuitousness (para-
graph 9 of the Information Letter of the Higher Arbitration Court of the Russian 
Federation No. 120 of 30.10.2007)

Besides the court has determined that the Organization had incurred costs 
for the Contract on providing legal services, this follows from the transfer and ac-
ceptance act of bill No. 00001 TDEh series from 25.10.2010 nominal value of 410 000 
RUR, evidence of repayment of the bill, this follows from the agreement on repay-
ment of a promissory note from 04.04.2011, consignment note No. TD000000211 
from 04.04.2011 and invoice No. 000000212 from 04.04.2011.

The tax inspectorate argument, that the tax authority obligation to pay court 
costs in favor of the applicant have not arisen at the time of the conclusion of the 
contract on the claim right assignment, is not accepted by the court as justified. 

Agreement for the assignment of a right (claim), the subject of which is the 
right which has not emerged at the moment of concluding the agreement, does not 
contradict the legislation. Current legislation does not contain prohibition on the 
turnover of future rights.

The mentioned position is reflected in paragraph 4 of the information letter 
of the Higher Arbitration Court of the Russian Federation No. 120 from 30.10.2007 
“Review of application by arbitration courts provisions of Chapter 24 of the Civil 
Code of the Russian Federation”.

Tax inspectorate argument that on 06.05.2011, LLC «Teploehnergopribor» 
had been terminated and removed from the United State Register of Legal Entities, 
and in connection with which the replacement of the party by its successor was 
impossible, is not accepted by the Court, since at the time of conclusion and execu-
tion of the contract of claim right assignment dated 20.09.2010 the aforementioned 
company existed as a legal entity

The subsequent termination of the original creditor – LLC “Teploehnergopri-
bor” - is not a ground for termination of proceedings on the petition for the replace-
ment of a party by its successor and on the application for the exaction of court 
costs, since the proof of the succession in material legal relations on the basis of the 
transaction concluded by legally capable legal entities, implements a procedural re-
placement of the original creditor to the cessionary, which at the time of procedural 
succession is an existing legal entity.

In accordance with the rules of paragraph 1 article 150 of the Arbitration and 
Procedural Code of the Russian Federation proceedings on a case is to be terminat-
ed in case of liquidation of a party in the dispute, as it precludes its consideration 
what has no place in this case. 
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Since case materials confirm the presence of the succession of society in the 
material legal relation the petition under article 48 of the Arbitration and Proce-
dural Code of the Russian Federation is to be satisfied, LLC “Teploehnergopribor” 
should be replaced by the cessionary - LLC “Trade House” El’ton”.

The abovementioned position is reflected in numerous court’s practice, in-
cluding in the decision of the Eighteenth Arbitration Court of appeals No. 18AP-
5367/2010 from 25.06.2010” [10].

Appeals instance having evaluated the evidences presented in the case mate-
rials came to the following conclusions:

“In accordance with paragraph 1 of article 382 of the CC RF the right (claim) 
that belongs to a creditor on the basis of the obligation may be transferred to an-
other person in the transaction (claim assignment).

Thus, from the literal interpretation of article 382 of the CC RF follows that 
the assignment of a claim may be transferred to another person only if the claim 
belongs to the creditor on the basis of obligation.

In accordance with article 8 CCRF civil obligations arise from contracts and 
other transactions from the acts of the State bodies and local self-government bod-
ies, which are provided by law as grounds for civil rights and responsibilities of the 
judicial decision that created the civil rights and responsibilities.

In accordance with article 8 of the CC RF civil obligations arise, including, 
from contracts and other transactions, from the acts of State bodies and Local self-
government bodies, which are stipulated by law as grounds for emergence of civil 
rights and responsibilities, from the judicial decision that has established civil 
rights and responsibilities.

As follows from the case materials LLC “Teploehnergopribor” did not have 
such a circumstance at the moment of conclusion the contract on assignment right 
of claim from a tax authority court costs incurred during consideration the case 
No. A57-3530/2008.

Reference of the Court of first instance and LLC “Trade House “El’ton” to 
the court’s judgment on the case No. A57-3530/2008, which, according to the 
complainant and the Court, established the duty of inspection to pay court costs, 
the Court of appeals instance considers unfounded on the following grounds.

In accordance with part 2 of article 201 of the APC of the RF Arbitration court, 
having found that the contested non-normative legal act, decisions and actions (in-
actions) of bodies implementing public powers and officials do not comply with 
the law or other normative legal act and violate the rights and lawful interests of 
the applicant in the field of entrepreneurial and other economic activity, decides on 
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the recognition of non-normative legal act invalid, decisions and actions (or inac-
tion) illegal.

Decision of the Court of Arbitration of the Saratov region of 27.02.2009 on the 
case No. A57-3530/2008 recognized as invalid the tax authority decision on the ad-
ditional charge of tax, penalties and collection of fines. Thus, this judicial act estab-
lished only the obligation of inspection on the removal of the infringed taxpayer’s 
right and adopting measures to the exclusion of these amounts from the applicant 
ledger card.

At the same time the judicial act did not established the obligation of the tax 
authority to pay the court costs. For establishing this obligation LLC “Teploehner-
gopribor” appealed to the court only 01.11.2010.

The appeals instance considers that procedural law of the party on the case 
of the reimbursement of court costs provided for in article 106, 110 of the Arbitra-
tion and Procedural Code of the RF does not mean unconditional emergence of the 
losing side duties (obligations) on payment of such costs to the party in favor of 
which has been adopted the judicial act, until the adoption an appropriate court’s 
judgment on the allocation of court costs. 

According to article 112 of the Arbitration and Procedural Code of the RF dis-
tribution of court costs shall be settled by the arbitration court considering the case, 
by a judicial act, which ends the proceedings on the merits, or in the definition.

The Code does not preclude the possibility of considering by the Court of ar-
bitration the statement on the allocation of court costs in the same case even when 
it is filed after the making decision of the Court of first instance, decisions of courts 
of appeal and cassation instances.

Herewith part 2 of article 111 the Arbitration and Procedural Code of the RF 
provides that the Arbitral court have the right to impose all court costs on the case 
to the person who abuses his procedural rights or fails to comply its procedural ob-
ligations if it has led to the collapse of the trial, delaying trial proceedings, obstruc-
tion of proceedings and adoption of a legitimate reasonable judicial act.

Thus, this norm confirms the conclusion of the Court that the stipulated by 
chapter 9 the Arbitration and Procedural Code of the RF right of a party to com-
pensation of court costs (the duty of distribution of which is assigned to the Court) 
before its confirmation by the appropriate judicial act does not speak of uncondi-
tional obligations of the losing side to compensate court costs.

In view of the above, the appeals instance considers unjustified the reference 
of the Court of first instance to paragraph 4 of the Information letter of the High-
er Arbitration Court of the Russian Federation No. 120 of 30.10.2007 confirming  
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the legitimacy of the assignment of the not emerged at the time of the agreement 
conclusion right as not applicable to the situation.

By the way, in accordance with part 1 article 48 of the Arbitration and Pro-
cedural Code of the Russian Federation in case of withdrawal of one of the parties 
from the disputed or established by a judicial act of the Arbitration Court legal 
relation (reorganization of a legal entity, an assignment of a claim, transfer of debt, 
death of a citizen and the other events of persons change in the obligations), arbi-
trage court replaces this party by its successor and indicates this in a judicial act. 
Succession is possible at any stage of arbitration process.

Thus, within the meaning of the mentioned norm of law succession represents 
the transfer of procedural rights and obligations from one person to another in con-
nection with material succession. Procedural succession is carried out by Court by 
replacing a party in the dispute with its successor.

Satisfying the LLC “Trade House “El’ton” statement, the Court was basing 
on the fact that in the disputed legal relations had been changed the person whose 
right was subject to judicial protection. However, in a dispute about the annul-
ment of decisions of the tax authority, considered in the framework of the case 
No. A57-3530/2008, by judicial act which confirmed the violation the rights of LLC 
“Teploehnergopribor” in the disputed tax relation, the claimant was not changed, 
since LLC “Teploehnergopribor” had been terminated without transfer of rights 
and duties to other persons and LLC “Trade House “El’ton” was not its successor 
in the considered on the case dispute with tax authorities.

In accordance with the provisions of article 110 of the Arbitration and Proce-
dural Code of the RF the claim right to exaction court costs belongs to the side of 
the case, in favor of which was adopted the judicial act.

As mentioned above, LLC “Trade House “El’ton” was not a party in the case 
No. A57-3530/2008, the rights and obligations by the disputed legal relation (con-
testing of non-normative legal act of inspection) established by a judicial act, was 
not transferred to it. There were not any court costs at the date of the contract con-
clusion on the cession of the judicial act which established the inspection obliga-
tion to compensate court costs to LLC “Teploehnergopribor”.  

Consequently, in the absence of material succession between “Teploehnergo-
pribor” and LLC “Trade House “El’ton” there is no basis for the procedural succes-
sion in accordance with article 48 of the Arbitration and Procedural Code of the RF, 
in connection with what the statement by the “Trade House “El’ton” to replace LLC 
“Teploehnergopribor” during the consideration of the claim on exaction court costs 
from the tax authority is not to be satisfied” [11].
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Resolution of the Federal Arbitration Court of the Volga district from 02.11.2011 
[12] left unchanged the decision of the Twelfth arbitration court of appeals from 
09.08.2011 and cassation appeal of LLC “Trade House” Elton” without satisfaction. 
Currently, the supervisory instance of the Arbitration court has requested the case 
to settle the issue of the existence of grounds for revising contested court’s judg-
ments by way of supervision [13].

The legal position of the taxpayer (his successor) in that case is based on the 
following:

1.	 According to article 110 of the APC of the RF court costs incurred by per-
sons participating in the case, in whose favor was taken a judicial act, are 
collected by Arbitration court from the party which lost the dispute.

Disposition of the article does not imply and does not mean the actions of 
the party in whose favor was taken a judicial act, in part of proof of rights 
to reimbursement of court costs, and also need not the evidences of the 
emergence of the other party payment obligation.

2.	 Content of chapter 9 of the APC of the RF establishes the right of choice 
of the party, in favor of which was adopted the judicial act, to exaction 
court costs from the losing party, or refusing claim for their exaction. At 
the same time a party obtains the right of applying to court for the exac-
tion court costs on the case as soon as is adopted the last not complained 
judicial act, which meets the requirements in the dispute. 

3.	 Since the issue by the Court of cassation instance the resolution on the case 
No. A57-3530/2008 from 30.04.2010, which recognized as invalid the tax 
authority decision, LLC “Teploehnergopribor” in accordance with article 
110 of APC of the RF obtained the right to appeal to the Court of arbitra-
tion of the Saratov region with a statement on the allocation of court costs, 
because in the adopted judicial acts on the case during of settlement the 
dispute on the merits the issue of court costs was not resolved.

4.	 The amount of claims against the debtor (which is the subject of arbitration 
in the allocation of court costs) was formed outside the relation “applicant 
- tax authority”. The amount of the applicant’s claim was determined by 
the contract with CJSC “SANAR” and its actual execution (were formed 
actually incurred costs).

5.	 From a legal position reflected in the Information letter of the Higher Ar-
bitration Court of the Russian Federation No. 120 from 30.10.2007, follows 
that the assignment of right (claim) is valid only if the assigned right is 
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undisputed, had emerged before its assignment.  Claim to the tax author-
ity formed by the taxpayer before applying for reimbursement of judicial 
costs, before the conclusion of the cession agreement with LLC “Trade 
House “El’ton” (the date of the transaction is later than the completion 
date of the taxpayer’s tax dispute with the Interregional Inspection of Fed-
eral Tax Service of the RF No. 7 in the Saratov region).

6.	 The right to reimbursement of court costs arises from the moment of the 
judicial act adoption on the main case, and it is undoubtedly in its legal 
nature. LLC “Teploehnergopribor” itself applied to the Court for exaction 
court costs, the arbitration court accepted the application, and the tax au-
thority did not disputed the claimant right to legal costs. When the case 
was in the proceedings before the Arbitration court of first instance the 
tax authority was not filing statements of cessation of proceedings on the 
case due to the absence of the taxpayer’s right to apply to the Court for the 
exaction of court costs. Consequently, the tax authority has admitted the 
obligation to pay court costs and the further subject of legal proceedings 
was only the determination of the amount’s reasonableness of incurred 
court costs claimed for exaction from a party. The actions of the tax au-
thority representative in the proceedings of the Court of arbitration of the 
Saratov region were aimed at delaying the decision on the allocation of 
judicial costs, evidence of excessiveness of judicial costs were not submit-
ted. Obstruction of justice by the tax authority representatives had been 
carrying out till making an entry to The United State Register of Legal 
Entities about voluntary liquidation of LLC “Teploehnergopribor”, which 
was made on 05.05.2011, in order to avoid further incurring material losses 
for unlawful decision that was cancelled by judicial authorities.

7.	 Having formed by 01.11.2010 necessary package of documents for claim-
ing judicial costs to the Arbitration court, LLC “Teploehnergopribor” filed 
a claim in court for the exaction court costs in the order of chapter 9 of the 
APC of the RF, having executed its obligations to the assignee under the 
contract of claim right assignment from 20.09.2010, on the basis of which 
the right to collect court costs passed to LLC “Trade House “Elton”. Trans-
fer of the claim right has been paid by the cessionary to the taxpayer, and 
the fact of payment is not contested by the parties. The invalidity of the 
Contract was not considered by the courts of appeal and cassation instanc-
es as a necessary legal fact in the case which must be the base of judicial 
acts issuance by these court’s instances.
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Seven paragraphs of legal position’s grounds of the party which has claimed 
for exaction judicial costs from a tax authority, derived by us from the party’s pro-
cedural documents in this case. It seems to us that the legal position of the tax-
payer’s cessionary could be more justified with reference to the legal position of the 
Constitutional Court of the Russian Federation.  

In our view the position of the appeals instance (and supporting cassation 
instance) of the Arbitration court does not hold water and that’s why.

First, the arbitration courts of these instances do not take into account the 
Ruling of the Constitutional Court of the Russian Federation No. 22-O of Febru-
ary 20, 2002 “On the complaint of OJSC “Bolshevik” on violation of constitutional 
rights and freedoms by provisions of articles 15, 16 and 1069 of the Civil Code of the 
Russian Federation” [8], which determines the legal nature of judicial costs in a tax 
dispute. Judicial costs – is a special kind of loss, the procedure for compensation of 
which is determined by the procedural legislation (APC RF).

A similar understanding of the legal nature of court costs gives M. Kalinina, 
claiming that “most reasonable, to our point of view, is the approach in accordance 
with which the court costs by its legal nature are losses and represent real damage. 
This basic theoretical provision was taken by the Constitutional Court in the Ruling 
No. 22-O from February 20, 2002 “On the complaint of OJSC “Bolshevik” on viola-
tion of constitutional rights and freedoms by provisions of articles 15, 16 and 1069 
of the Civil Code of the Russian Federation” which recognizes as losses the cost for 
a representative services in the arbitration dispute.

Paragraph 1 of article 15 of the Civil Code of the Russian Federation stipu-
lates that a person whose right has been violated may demand full compensation 
for losses suffered, if a statute or a contract does not provide for compensation for 
damages in smaller size. Article 15 of the Civil Code of the Russian Federation ap-
plies when there is no specific procedure of infringed right protection, because it is 
of a general nature. In respect of court costs exists such a special procedure – it is 
stipulated by the procedural codes, which also limit the size of the representative 
costs – they are compensated within reasonable limits, but not in full, which is con-
sistent with the general rule laid down in the Civil Code of the Russian Federation. 
Thus the norms of Civil and Arbitration Procedural Codes represent nothing more 
than “a special case of the provided under the civil legislation rule on reimburse-
ment damages to the party whose right was violated with respect to the partici-
pants of civil proceedings” [6].

Indeed, the Constitutional Court of the Russian Federation indicated that “ar-
ticle 1069 CC RF provides that the harm inflicted to a citizen or a legal entity as  
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a result of unlawful actions (inaction) of state and local self-government bodies 
or of their officials, including as a result of the adoption of an act of a state or self-
government body inconsistent with the law or any other legal act, shall be compen-
sated respectively at the expense of the state treasury of the Russian Federation, the 
treasury of a subject of the Russian Federation or the municipal formation treasury. 
Satisfying the claim of reimbursement harm in accordance with article 1082 CC RF 
the Court depending on the circumstances of the case obliges the person responsi-
ble for the damage to compensate damage in kind or compensate the losses caused. 
The concept of loss is disclosed in paragraph 2 of article 15 CC RF: losses mean 
costs which a person has or is about to be made to restore his violated right, as well 
as loss of or damage to its property (actual damage) and the lost revenue that the 
person would have received under normal conditions of civil turnover, if his right 
has not been violated (loss of profit).

The legislator has not imposed any restrictions on reimbursement material 
cost of representation the interests of the person whose right is violated. Otherwise 
would contradict the obligations of the State to ensure the constitutional rights and 
freedoms.

Direct recognition in article 91 of Civil and Procedural Code of the RSFSR of 
provision on awarding by the court the party, in whose favor was taken the deci-
sion, the costs on payment representative services on the other hand does not mean 
that because of the lack of similar norm in the Arbitration Procedural Code of the 
Russian Federation the same costs cannot be collected when protecting by parties 
their rights by way of arbitration proceedings. Otherwise would contradict the en-
shrined in article 19 (part 1) of the Constitution of the Russian Federation principle 
of the equality of everyone before the law and the courts.

Regulating the grounds, conditions and procedure for compensation losses, 
including ensuring compensation for costs incurred to restore the violated right, 
the contested articles provide, moreover, the principle enshrined in the Constitu-
tion of the Russian Federation on protection private property right by law (article 
35, part 1) and provide constitutional guarantees of the right to qualified legal as-
sistance (article 48, part 1).

The examined articles of the Civil Code of the Russian Federation aimed at 
the realization of the right to compensation of damage caused by unlawful actions 
(or inaction) of State power bodies, cannot, therefore, be applied in contradiction 
with the constitutional sense”[4].

It should be noted that the Constitutional Court of the RF made this ruling 
with negative assessment of the Court of arbitration actions in the dispute of OJSC 
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“Bolshevik” with the tax authority – “ the excluding costs for representation in 
court and for providing legal services from the losses, which are to be compensated 
in accordance with articles 15, 16 and 1069 CC RF in system connection with its ar-
ticle 1082, indicates that the interpretation of the mentioned norms aimed at ensur-
ing the restoration of the violated rights of citizens and legal entities, including by 
way of compensation for damage caused by unlawful actions (or inaction) of State 
power authorities (article 53 of the Constitution of the Russian Federation), when 
considering a particular case was made against their constitutional and legal sense, 
which the courts were not entitled to do”[4].

Thus, the legal qualification of judicial costs in a dispute with the tax author-
ity in the role of damages in the case of a making decision on the dispute in favor of 
the taxpayer (a tax agent) provides to the taxpayer the right for compensation with 
the simultaneous imposition of obligations to the guilty party for compensation 
this type of loss (harm in the context of article 1069 CC RF).

Secondly, part 1 of article 382 CC RF establishing that the transfer of credi-
tor rights to another person is based on commitment, together with part 2 of ar-
ticle 307 CC RF about the grounds of obligations (in our case the causing of loss 
(harm)) does not require the Arbitration court either to establish the fact of emer-
gence of obligations of the tax authority to the taxpayer in part of reimbursement 
of court costs, or to establish not pre-existing commitments to the tax author-
ity. The role of the judicial body is reduced only to compliance with statutory 
procedures of satisfying the claims of the taxpayer in that part of the loss (harm 
caused by unlawful decision (action) of the tax authority) which is specified by 
procedural legislation as court costs (judicial costs), with a view of ensuring a bal-
ance of interests between the parties (resolves the questions of reasonableness of 
incurred court costs).

The Twelfth arbitration court of appeals made a misinterpretation of the rules 
of law having identified arbitration court’s powers to collect court costs (judicial 
costs) with the powers to establish the obligations of the tax authority before the 
taxpayer to pay the court costs (judicial costs). Part 1 of article 110 of the Arbitra-
tion and Procedural Code of the RF established that “the court costs incurred by 
persons participating in a case, in whose favor was taken a judicial act, are exacted 
by the Arbitration court from a party”. The legislator did not accidentally use the 
words “are exacted” in part 1 of article 110 of the Arbitration and Procedural Code 
of the RF and repeated them it in part 2 of the same article. Different interpretation, 
as the powers of the Arbitration court on exaction monetary funds under having 
place circumstance, in our opinion is not admissible.
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Dictionary of the Russian language defines the verb “to exact” (in legal con-
text) as the activity associated with the penalty, bringing to responsibility, as well 
as identity of phrase “to make to pay” [7, 70]. That is the word “to exact” possesses 
punitive and coercive properties of the action that is executed by the Arbitration 
court which are absent in the concept of “to establish an obligation (duty)”.

It seems to us, for a better understanding of the moment when the tax author-
ity’s obligations on judicial costs arose before the taxpayer, it is necessary to depict 
graphically the genesis of the legal nature of the court costs in a tax dispute.

the costs of disputing legality of the tax authority,                compensable
decision, undertaken by the taxpayer                                       losses
 at his own risk
As you can see from the picture, the taxpayer begins to incur its own costs on 

contesting the illegal decision of the tax authority before the start of the arbitration 
proceedings. And it is justified, since the filing a statement on the disputing the 
decision of the tax authority shall be accompanied by the preparatory work related 
to the study of arguments of the tax body, preparing evidences, writing statements, 
etc.

In consideration of a tax dispute in different instances of the Arbitration court 
the taxpayer incurs certain expenses related to the participation of its representa-
tive in court proceedings, conducting expertise, involving of witnesses in the case, 
etc.

Tax dispute by definition cannot lead to the reconciliation of the parties. In 
contrast to the tax authority with administrative resource, the taxpayer has to pay 
for every legal action. Taking into account that tax dispute comes through all the 
instances of the Arbitration court, and sometimes two times, the amount of court 
costs of a tax dispute transcends the sum of five zeros. These costs to the taxpay-
er could result in ineffective losses if the taxpayer does not win the dispute with 
the tax authority. And only in the event of a positive decision in the tax dispute, 
the taxpayer may rely on the compensation of his court costs in the procedure  

opening of 
a proceeding 

on a case

consideration of the 
case in the system of 
arbitration courts of 
the RF

resolution of a tax 
dispute in favor of 
the taxpayer
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provided for in chapter 9 of the Arbitration and Procedural Code of the Russian 
Federation.

Establishing the reasonableness of the taxpayer’s position in the tax dispute, 
Arbitration court shall render its decision on the invalidation of the tax authority  
non-legislative act disputed by the taxpayer or about recognition as illegal actions 
(inactions) of the tax authority (or its officials), and thus restores the breached right 
of the taxpayer. Came into force judicial act, which has put an end in the tax dispute 
in this case is a legal fact that confirms the presence of certain circumstances (pre-
scribed by the law, not the Court’s discretion), which are the grounds of particular 
legal relationship – compensation of court costs (expenses) incurred in a tax dispute 
from the party losing a dispute.

The situation looks pretty strange, when you have to explain the basics 
of law. However, it is exactly the fundamental error of the Arbitration Court of 
appellate instance in determination legal facts has led to the imposition of ille-
gal and unjustified resolution concerning distribution of court costs on the case  
No. A57-3530/08. 

Thirdly, the Twelfth arbitration court of appeals motivates its decision by 
concepts missing in Chapter 9 of the Arbitration Procedural Code of the Russian 
Federation. Indeed, one cannot but agree with the Court’s finding that “there was 
not the judicial act establishing the duty of inspection to compensate court costs for 
LLC “Teploehnergopribor” at the date of conclusion of the contract of assignment. 
In a statement of the taxpayer, in which was contested non normative acts of the tax 
authority, there was no claim for reimbursement of legal costs by the tax authority 
and the adopted judicial act on the tax dispute also did not establish the obligation 
of the tax authority for reimbursement of judicial costs to the taxpayer.  However, 
the establishment the existence of the tax authority obligation for reimbursement of 
court costs does not require a specially issued court’s judgment!judicialsate court 
costs that “

We have already considered above that court costs (judicial costs) as opposed 
to other kinds of losses are not compensated under the current legislation of the 
Russian Federation as losses, and are subject to exaction from a party. The powers 
of the Arbitral court in this case are limited by the distribution of legal costs under 
the rules stipulated in chapter 9 of the Arbitration Procedural Code of the Russian 
Federation. Arbitration court enforces the exaction of legal costs from the tax au-
thority but does not oblige it to reimburse losses to the taxpayer.

Fourthly, even more strange is the conclusion of the Twelfth arbitration court 
of appeals on the existence of one party’s right in the absence of obligations of the 



65

Ju
di

ci
al

 C
os

ts
 u

nd
er

 a
 T

ax
 D

is
pu

te
 a

s 
an

 O
bj

ec
t 

of
 C

iv
il 

Ri
gh

ts
 in

 D
ea

ls
 o

f 
A

ss
ig

ne
m

en
t 

of
 R

ig
ht

s 
(R

eq
ui

re
m

en
t)

other party. It is well known that legal science associates with the mutual rights and 
obligations both parties of legal relations. The one party’s right always corresponds 
with the duty of the other party of a legal relation. The conclusion of the court that 
the taxpayer’s right to the judicial costs does not corresponds to the unconditional 
tax authority obligation to reimburse it (in the context of specific circumstances and 
on the tax dispute permitted in favor of the taxpayer), is an innovation in legal sci-
ence with far-reaching consequences.

Judicial error that has place, in our opinion, may be due to the fact that the is-
sue of court costs allocation, which has affected the norms of civil law on a change 
in the obligations of persons, was resolved by the judicial board, which special-
izes in administrative and legal disputes (cases arising out of public law relations), 
which has committed negligence and improper interpretation of norms of substan-
tive right – of the Civil Code of the Russian Federation in the part of obligation law. 
The basic idea of the disputed judicial act is an emergence of obligation of the tax 
authority on judicial costs before the taxpayer on the basis of a judicial act allocat-
ing court costs on the application of the taxpayer. This idea has a hidden motive. 
The fact is that from the Civil Code of the RF follows that only really existing right 
(claim right) may be assigned, and for assignment of rights (claim right), the credi-
tor must have this claim.

Article 16 CC RF establishes that “The losses, inflicted upon the citizen or 
upon the legal entity as a result of illegal actions (the inaction) on the part of the 
state bodies, of the local self-government bodies or of the officials thereof, including 
the issue by the state body or by the local self-government body of an act, which 
is not in correspondence with the law or with the other legal act, shall be liable to 
compensation by the Russian Federation”. On the basis of norms of the article fol-
lows that both sides of a legal relation at the same time are endowed with the cor-
responding rights and responsibilities. One cannot speak on the existence of a right, 
in our case the taxpayer’s right, without corresponding obligation of the other party 
of this legal relation. And the mentioned rights and obligations of the parties in the 
tax dispute had arisen since the establishment of the legal fact that an act issued by 
the tax authority does not comply with the law. The question, would the taxpayer 
exercise his right or not, will be decisive for the execution of obligations by the 
other party of the tax dispute. That is not identical to lack of very responsibility.

The mentioned by us understanding of emergence rights and obligations in 
terms of exaction judicial costs from a party, complies with the provisions of article 
8 CC RF, which establishes the grounds for the occurrence of civil rights and duties, 
among which are:
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-	 events with which the law or other legal act connects the ensuing of civil-
legal consequences;

-	 causing of harm;

-	 actions of citizens and legal entities.

The Federal Tax Service of Russia, as well as its territorial subdivisions, is a 
legal entity. Its illegal (unlawful) decision, cancelled by the Court of arbitration is 
a result of an action.  And that decision has led to the loss of the taxpayer in the 
form of costs associated with the restoration of the infringed right. Obligation to 
reimburse such loss arises from the provisions of articles 16, 1069 CC RF, and the 
legislator associates the emergence of such an obligation with committing illegal 
actions (inactions) and adopting of an illegal act. This legal position is confirmed 
by the judicial act in which the contested unlawful decision of the tax authority is 
declared invalid from the moment of its making.

Fifthly, the assignment of rights (claim), the subject of which are judicial 
costs, has no legislative restrictions in respect of either a creditor or debtor. In 
the case of an obligation for compensation of losses (namely such legal content 
takes place in the part of judicial costs in the tax dispute, won by the taxpayer), 
the identity of the creditor is immaterial to the debtor. Monetary obligation as-
sociated with the violation of the LLC “Teploehnergopribor” rights has an inde-
pendent property value.

Legislation does not contain provisions on the possibility of violation of the 
rights and interests of the debtor by the assignment of rights (claim) for compensa-
tion losses (in the form of judicial costs associated with the restoration of the vio-
lated right). Therefore, the right (claim) for compensation losses may be assigned 
to any third party [5].

In our view, in practice should be widely introduced the exaction of judicial 
costs in favor of the representative rendering legal services in the arbitration dis-
pute on the basis of right (claim) assignment to this representative on court costs 
incurred by his client. It is quite possible on the basis of the report on the rendered 
legal services submitted to the client to commit simultaneously two economic trans-
actions – to pay provided legal services and assign the right (claim) for exaction ju-
dicial costs from a party with a certain discount (not exceeding 20%). This discount 
will be a kind of bonus and at the same time the insurance in the part in which in a 
particular system of arbitration courts when resolving issues on the distribution of 
court costs judges reduce the amount of the exacted judicial costs. In addition, hav-
ing assigned the right (claim) in the part of judicial costs to his representative, client 
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(taxpayer) will be spared from further participation in the trial. The representative 
who has justified cost of his legal services in a report will bear the risk of incom-
plete satisfaction due to the excessiveness of court costs which are determined by 
the Court. It seems to us that such a mechanism would help to reduce the cost of 
representatives’ legal services and will exclude non-professional participants from 
the market of these services.

Having finished consideration of our own arguments in the part of the law-
fulness the assignment of rights (claim) by the taxpayer for judicial costs which 
are to be exacted from a tax authority, we consider it necessary to refer to arbitra-
tion practice taking place in the transactions related to the assignment of rights 
(claims).

For example, in the decision of the Federal Arbitration Court of Northwest 
District No. 56-11103/2009 from December 28, 2009 [8] reflected the position of 
the judicial authority concerning the assignment agreement, when there is a dis-
pute in respect of the transferred right. In that case, the cedent has assigned and 
the cessionary has obtained the right (claim) to the debtor (Bank) on the return 
of unjust enrichment arising from improper retention by the Bank of monetary 
funds (commission) from the current account of the cedent. The Bank, in the 
belief that the actions of the charging off the commission were legitimate and 
there was no subject of cession agreement appealed to the Court of arbitration 
for recognition of the agreement unconcluded. The Court of cassation instance 
rejected the Bank to meet the stated claims. It was found that the essential terms 
of the assignment agreement, including the subject, in the contract were agreed. 
According to paragraph 8 of the information letter of the Higher Arbitration 
Court of the Russian Federation No. 120 from 30.10.2007 “Review of applica-
tion by arbitration courts provisions of Chapter 24 of the Civil Code of the Rus-
sian Federation” [8] admissibility of  right (claim) assignment is not dependent 
on whether it is indisputable. In accordance with article 386 CC RF the Bank 
had the right to raise against the cessionary’s claim its objections which he had 
against the society at the time of receipt of notice on rights transfer under the 
obligation to a new creditor.

By analogy to the considered example, the tax authority in case No. A57-
3530/08 was entitled to put forward objections against the excessiveness of  tax-
payer court costs related to representative legal services from the date of entry into 
the proceedings LLC “Trade House “El’ton”, rather than seeking opportunity to 
evade obligations to reimburse the taxpayer’s costs for the restoration of the in-
fringed right.
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Generalization of the practice of applying by arbitration courts provisions of 
chapter 24 of the Civil Code of the Russian Federation explains a number of issues 
which were raised repeatedly by the tax authority in the case No. A57-3530/08

- is the assignment of future claims admissible, 
- does the assignment of right (claim) for reimbursement losses contradict to 

the legislation,
- is the assignment of rights under executive writ the assignment of rights 

under agreement. 
It seems to us that all the actions of the tax authority representatives in the 

proceedings related to the allocation of court costs incurred in a tax dispute in the 
case No. A57-3530/08 is an abuse of the law, the purpose of which is to avoid li-
ability for an unlawful act, made in relation to the taxpayer.

Summing up the above said, once again turn to the article 128 CC RF, in which 
under the object of civil rights are referred “the things, among them money and 
securities, and also the other kinds of the property, such as the rights of property; 
the works and services; information; the results of intellectual activities, including 
the exclusive right to these (the intellectual property); the non-material values” [2]. 
Court costs are only possible in the form of money, which are the first in the enu-
meration of objects of civil rights. The very fact of existence of legal costs already 
generates the subject of claim, so the argument about lack of subject-matter in the 
agreement of cession of court costs (judicial costs) is false.
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